Local Govemmen! Stantlarts Panel - Fndigs snd Reasans far Findings Complafits 5P 31 & 40 of 2010

Decision-maker's Title: LOCAL GOVERNMENT STANDARDS PANEL

Jurigdiction: Complaints of minor breach by local government council
members

Act: Local Government Agt 1995

File Nofs: SP 31 & 40 of 2010 (DLG 20100195/20100211)

Heard: Determined on the ddcuments

Considered: 11 May 2011

Coram: Mr B. Jolly {Presiding Member)

Coungciflor C. Adams (Member)
Mi J. Lyon (Membey)
Complaint No, SP 31 of 2010 _
Complainant: (Mr} lan Craig McDOWELL
Counhcil meémber complained about:  Gouncillor Donald YATES
And
GComplaint No. 3P 40 of 2010
Complalnant: {Ms) Michelle STUBBS
Councll member complained about:  Councillor Donald YATES

Local Government: Town of Bassendean

Regulatioh alleged breached: Regulation 10{3) of the Local
Governmemt (Rules of Conduct)
Regilations 2007

FINDINGS AND REASONS FOR FINDINGS

L P

o oLl L
BVl 5r part of i} Eﬂﬁﬁ -
dibatexarciseti when e%nhél detiig-
on ofthl i mmu_,= and its sontents -

SUMMARY OF FINDINGS

The Panel found that Cournalllor Yates

(@) did not commit a breach of regulation 10{3)(t) when he made the stalements
complained about during the debate; and

(b} committed a breach of regulation T0{3)(a) in that during the subject debate
when members of the public were present. he orally made stalements implying
that Mr McDowell (a Town employee at the time and the author of the officer
report that was before Councll on such item) was dishonest by delberately
including in that report. (i) unnecessary items of expenditure to improperly
inflate the total budget for the project concermned 1o such an extent that Council
would not approve the camying out of the project; and {ii) pricings that were
dishanest in that they were deliberately 'exaggerated”,
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FINDINGS AND REASONS FOR FINDINGS
Preliminary and procedural matters

1. The matters mentioned in Attachment A are incorporated here as If set out in full,
As mentioned in paragraph 10 of Attachment A, the informalion before the Panel In
relation to this matter is the information and documents described in the table under
the heading 'Available informatlon’ in that Attachment. Those documents are referred
ta in these Reasons, in italics within square brackets, by the relevant Dac 1D in the
table for the relevant dogument — e g. fDoc B2] refers to the document that is Do 1D
B2 in the table. Pages in a document described in the table are similanly referred to
below by the relevant page/s number followed by the relevant Doc 1D - e.9. [Pp3-
4Do¢ B2} refers 1o pages 3 - 4 of Doc |D B2,

Allegations of minor breach made in the complaints

2. Thera are two allegations of minor breach in this matter that have been put fo
Councillor Yates for his response. The allegations, as confinmed in effect by Mr
McDowell and Ms Stubbs, are as follows:

(1) [allegation {1}] That during the debate on item 10.5 at the Town of
Bassendean's Ordinary Council Mesting held on 13 July 2010, when the
mesating was open to members of the public, Councillor Yates
contravened regulation 10{3}{a) in that he orally made staterments implying
that a local government employee — namely, Mr McDowsll - is
incompetent or dishonest.”

Details of the sald statements orally made by Coungillor Yates, as alleged

by Mr McDowell and/or Ms Stubbs

(I} "In othar words if's & report at a pricing to stop the budget.”

(i) °. . because se many items that are coming out now where ithe pricing that
comes before the Council to consider appears fo be exaggerated ..."

(i) "Yeah, well | guess it's jusi a case in point, for example ... of the exercise,
but it does demonstrate it, A foflef, Point Reserve, 7?2?77 costs $30,000 . .°

(v) "Whai we have here is a budgel in the order of $50,000 fo do this
particiiar nib and sip road treatment 1 guess really what 1'd like to seg is
actuaily what a private contractor could actually do the nib and slip road
freatment for. For example there is a cost in there, I think it is for about
35,000 for safety signage, road management! refated costs. Now lhese
particular people on cohiract eam lypically about $100hour, What you are
suggesting with a budgset of something like $5000 they're going lo be
there for a week For a week fo put n a skip road and nib suggests thal

 again thal the costing has been exaggersted. So all I'm sayirig s, .. °

(v} "My onily concern is that we look for a review of this and it would he
interasting to get an estimale from conlractors who actuslly put in slip
roads and nibs as to what they believe would be the cost to put in such a
treatment. Thankyou ™

(herein, aliegation (1)}
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(2) [allegation (2):] “That during the debate on item 10,9 at the Town of
Bassendean’s Ordinary Council Meeting held on 13 July 2010, when the
meeting was open to members of the puhlic, Councillor Yates
contravened regulation 10(3){h) in that he used offensive or objectionable
expressions [n reference to a logal government employee — namely, Mr
McDowell.”

Defuils of the said offensive or objectionable expressions used by

Councillor Yales, as a alfeged by Mr McDowell and/or Ms Stubbs

(I} "in other werds i's & report at a pricing to stop the budget.”

(i) .. so many ilems thal dre coming ol now where the pricing that comes
hefore the Council lo consider appears to be exaggeraled ...”

(i) ", .sugpests that again that the cosling has bean exaggerafed.”

{herein, aliegatioh (2)}
The context of the subject allegations

3. On the available information the Panef is reasonably satisfied”, and accordingly
hereby finds, that the contex: and clrcumsatances (herein, the Found Circummsiances)
relevant 0 relation fo Complaint SP36/2010 and Complaint SP41/2010 are as
follows:

(1} ©On 18 December 2008 Councillor Yales was eleclted as a member of the
Counell {(herein, Council. or, the Gouncil) of the Town of Bassendean (hergin,
the Town) for & term expiring In Qctober 2011. At all times relevant in relation to
Complairt SP31/2010 and Complaint SP40/2010 Councillor Yates was, and is
currently, an elected member of the Council,

(2) Councillor Yates attend at the Town of Bassendean’s Ordinary Council Meeting
held on 13 July 2010 {harein, the July 2010 QCM} in his capacity as a Council
mermber.

{3) Item 10 9 at the July 2010 OCM was the consideration of a report {hersin, the
Officer Report) preparad by Mr McDowell, Manager Asset Services, a Town
employees at the time.

{4) The conterits of the Officer Repori, as it appeared In the publicly avalable
agenda for the July 2610 OCM, reads:

“109 Traffic Management Morley Drive/Wicks Streel Intersaction (Ref;
TRAF/PLANNG/2 - lan McDowell, Manager Asset Services)

APPLICATION
The purpose of this repott is to present to Council information relating to the
sale movement of trafflc at the Morley Drive Wicks Street intersection.

BACKGROUND

The Intersection of Morley Drive and Wicks Street is on the boundary between
the Town of Bassendean and the City of Bayswatet. Under the Boundary Roads
Memarandurn of Understanding between the Town and the City of Bayswater,
all capital road works are funded on a 50/50 basis,

! See paragraph 1(d) of Attaghment A,
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In 2008/09, the Town and the City received Slate Black Spot funding to modify
the intersection of Morley Drive as a means of improving road safety and
redticing accidents. The works involved the construction of a right turn slip lane
in Morley Drive at the western leg of the Imtersection, the construction of a
seagull island in the median opening on Mariey Drive, the installation of a traffle
island in Wicks Street at the intersection of Morley Drive, some road widening,
rernoval of vegetation, and changing the priority of the intersection from a Stop
to a Give Way,

Following these works, concerns were raised by members of the community
that the intersection presented a risk for motonsts ttying to carry out a L-turn at
tha intersection. In responge to those concerns Council passed the following
resolutions;

QCM1 = 15/8/08 Moved Cr Yates, Seconded Cr Pule, that Council receives a

repoit on the foliowing:

1. Aslip road and rounded median strip treatment being installed on the
eastern median strip of Morley Drive 1o fagilitate safe U turns; and

2. That the City of Bayswater and Main Roads WA be approached to
suggest a roundad median strip ireatment e reinstated on the weslemn
median strip of Morley Crive to facilitate safes u tumns

I September 2008, a report was presented to Council in response to OCM1 -
15/8/09 after which Council resolved the following:

QCM2 13/9/08 — Moved Cr Yates, Secandet Cr Pule, that Council:

1, Receives the information pravided in the relation to traffic movement at
the Morley Drive/Wicks Straet intersection as provided in the report
presented to the OCM of 22 September; and

2.  Notes that the Town will monitor the movement of traffic at this
Intersection using MEWA crash statistics, traffic data, and community
reports, and if needed Investigate modifications to the intersectlon in the
future.

OCM1 - 16/8/09 Moved Cr Yates, Seconded Cr Pule, that Council:

1.  Relogated enfrance and information signage to the east of the pedestrian
crossing of the medlan steip, and

2. Prunes and/or removes the ground cover and trees between the
intersection to the east of the pedestrian crossing, so as to petmit clear
view of vehicles hsading west on Morley Drive by drivers of vehicles
heading east on Morley Drive and turning into Wicks Street, and for the
clear view by dnivers of pedestrians using the crossing peint in the middle
of the median strip; to the east of the intersaction.

The following actions were faken in response to OCM1 — 16/8/09 after which

line of sight at the intersection was significantly improved:

1. The entry statement and infarmation signage was removed, and

2. Vegetation was pruned andfor removed from the median island east of the
Intersection
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This report Is presented ta Council in response to the follewing Notice of Motion:

OCM1 - 16/6/10 Moved Cr Yates, Seconded Cr Lawis;

1. That the Town negotiates with Main Roads WA to make safer. the existing
U tumn to the east of the Morley Drive and Wicks Street intersection
treatmant by:

&, Rounding the nib treatment to a more uniform radius;

b  Constructing a turn right pocket as parl of the eastern median strip
traatment In the middle of Money Drive; and

¢ M points 12 ang 1B are passed, that a report is brought back to
Council promiptly with a imetable and budget to complste such works
including other options that Council may undertake to improve the

. safety of the particular U turr.

2  Thata report is brought back to Council an how to upgrade Morley Drive
between Wicks and Lord Street with additional revised nib and turning
pocket treatments

STATUTORY REQUIREMENTS
Road Traffic Code 2000 — Reg 32 (1)
{1) A driver gshall not commenge a U turn unless:
{a) the furn can be made with safety and without Interfering with the
movement of other traffic; and
{b} the driver has a clear view of any approaching traffic.

STRATEGIC IMPLICATIONS

This project Is not listed in any of Council's strategic planning documents, nor is
there any funding listed 1n the existing budget or the Five Year Strategic
Financlal Management Plan,

COMMENT

Trafflc Assessment — Morley/WWicks

Immediately prior to presenting a report to Council in relation to this matter in
Septernber last year, the Town conducted a traffic asseasment of the southeln
lanes of Morley Drive that measure traffic spead and volumes The results are
as follows:

85th Percentile Speed (85% of traffic travel at this speed or lower)

The posted speed limi in Morley Drive is 70 km/h,

Leiodtion ) 85ih Percentils Speed
120 Morley Drive 8.4 kmth
100 Morlay Drive (nslde Tana} 70.2 kinfh
Traffic Volumes
Location B ~ fAverage Dalty Traffig T
120 Morley Drive {mskie [ane) 5,675 vehicles/day
100 Morley Drlve {outsids lane] 5813 vahigles/day
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The 85th percentile speed is the industry standard used to determine if
speeding ig an issue that requires mnmediate attention. The posted speed imit
in Morley Drive is 70 kmi/h. The recent traffic count conducted in this area
suggests that speading is not a major issue with 85% of users travelling at the
posted speed or below,

Under the Town's Functional Road Hierarchy Plan Morley Drive is classified as
District Distributor “A” road. District Distributar “A" roads are designed to carry
volurmes of up {o 8,000 vehicles per day The current ttaffic volumes are well
within thig tolerance.

MRWA Crash Statlstics — Morley/Wicks

The latest MRWA Crash Statistics indicate thers have only been two reported
accidents at the intersection of Morley Drive and Wicks Steeat for the five year
period 2005 to 2008. Furthermore, the iatest reported accident at the
intersection was over three years ago in March 2007,

Both of the reported accigents wére rear end collisions. The first occurred in
Wioks Street with both vehicles walting to turn right Into Maorley Diive. The likely
cause of this accident is driver tnattention with the geametry of the intersection
playing only a minor role,

The second of the accidents was also 2 rear end coliislon where a vehicle
travelling east on Morley Crivar collided with another vehicle waiting {o tarn right
tnto Wicks Steeet. Again, driver inatiention was a lkely cause in this accident
Since this accident a nght turn slip lane has been constructed that will reduce
the opportunity for this type of accident in the future.

The crash statistics and crash patterns do not suppori further medifications o
this intersection.

MRWA Comments — MorleyAVicks

In August 2009, MRWA was asked to comment on the works proposed by
Council In resolution OCM1 - 15/8/08. As the works contained th Council's
latest resolution OCM1 — 16/6/10 were inciuded in the scope of works for the
August resolution, the Town contacted MRWA to determine whether or nat their
views had changed in this matter. In Juty 2010, MRWA confirmed their
comments of August 2009 as follows:

“The benefit of a saagull Island for Right Turn Ouf movernents is that they place
the vehicle in & high angle position that affords the driver good sight distance
over their lelf shouider. This wilf be severely jeopardised if the proposed works
were carried oul

The seagull istand itself could be trimmed to provide a bit more space for
vehjcles travelling west making a u-turn o fravel easthound. However, the size
of the island must nof drop below that recommended in the Ausiratian
Standards, and it must maintain the correct angle to ensure moforists maintain
& high degree of visfon”,




Luw.al Government Standands Pangf - Findings snd Reasors for Fingdlngs O mptainfs SP 31 & 40 of 20710

MRWA has conducted a site visit at this intersection since the civil works were
completed and following the significant coulting back of the vegetation. For that
reascon alone, they were satisfisd that molorists could safely execute a u-turn in
accordance with the requiremants of the Road Traffic Code 2000,

Upgrade of Marley Drive Between Lord and Wicks Streets
iMarley Drive provides a boundary betweaen the Town of Bassendean and the

City of Swan. Local governiment control of the various intersections on Morley
Drnive batwesan Lord Street and Wicks Sireet are as follows:

a. Morthmoor Drive —~ Town of Bassendean;

b. May Road — City of Swan;

G. lvanhoe Street — Town of Bassendean; and

d. Gallagher Strest (Korbosky Road) — City of Swan; and

Lord Strest also comes under the control of the City of Swan,

Unlike our Boundary Roads Memorandum of Agreement with the City of
Bayswater, the Town has no similar agreement with the City of Swan,
Therefore, any cost sharing arrangements for civil works at these intersections
would require negohation between the two authorities.

In reviewing the crash statistics for the period 2005 to 2009, ¢fficers are of the
apinionh that "revised nib and turning pocket treatments” would have had little or
no imgact on the types of accidents that have occurred at these intersections.
Most of the accidents appear ta be the result of drivers falling to give way at a
contralled intersection (Stop or Give Way control}.

A copy of the MRWA Crash Statistics and diagrams showing the crash patterns
for these intersectrons are attached to the Agenda for the 13 July 2010 OCM.,
Although crash statistics indicate that the intersections of Morley Drive and
Northimoor Road, and Morlay Drive and Ivanhae Street are accident Black
Spots (meeting the MRWA criteria of five accidents in five years} they were not
ligted in the MRWA list of qualifying projects for 2011/12 funding. The Tewn's
Engineering Officer has addressed this &nomaly with MRWA and will review the
crash statistics for these intersections following the release of the next set of
statistics for 2006 to 2010,

The City of Swan has advised that they have not submitted any Black Spot
Funding applications for the intersections of Morley Drive and
KorboskifGallagher Streets, or Morlay Drive and Lord Street. They have ailso
advised they has no immediate plans to upgrade of improve these intersections
In the foreseeable future.

FINANCIAL CONSIDERATIONS

The Town’s Engineering Qfficer has prepared a preliminary cost estimate to
modify the intersection of Morley Drive and Wicks Street in accordance with the
Coungil resolution {rounded nily, and right turn pocket). The following is 8
breakdown of those costs:
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[De'amﬁplioni ) Uinit Eslimats
Survey i '
Site Survey Each 52,00
Traffic Management
Treffle: Managemanl Plan Ezah &1,200
Day-. || $6,600
/Ao Each  |1%r, |s2000  [s2,000
Tab Costs {mmnval apotiing et) Each 4 3‘%@ %k?ou 51,000
Remeyal f T
-?-trgei Tress (=300 girth) Ench 2 %1,0i (?1J .. [$2.000
Btreet Trogs (>300 girth) Eadhi. . [1 $2,000 -4 §2,000
ﬁémogg, Ketbing Mefrs * gs 8§18 8975
Reifiuve Jgland Infil m2 tg . fs25 15,000
Earthworks e~
Excavate to Waste ma g0 (83,  [ssce
Subgrada Preparation m3 200 [$e0” -, ls6,000
Roadbase - oy ay
5@ 3!‘ Dislivar Topne - [162 $4D $5,080
Plaic *Gﬁhpau! Topna  |192 ;- [$35 $5,320
Biturrian - ?‘i% i
Hotrnixed Asphiett Tonne (144 {S3EE  [s1.044
Kerbing & falands , =Y
Mountable (Flush) Melre |65 - 430 . [$1,050
Foatpath Construchon - - e
Pedestrian Ramps & Refuge (TGS)) Each {2 Eﬁ.@o $5000
Total Estimated Cost; oo ’ $51,000

It should be noted that the cost estimate provided ie indicative only and does
not include costs associated with design work {in-house) or service relocalion (if
requlred).

As stated earlier in this report, there have only been two recorded accidents at
this intersection n the five year period 2005 to 2009. On that basis this
intersection does not qualify »% an accident Black Spot, and-therefore, any civil
works carried out would not attract any external funding. Should Council decide
to procaed with these works it will nead to fund the entire project.

It i difficult for officers ta Justify the expense of these civil works when taking
into account the lack of accident Black Spot status associated with the
intersection 1t could also be argued that the allocation of funds to a project that
is difficult to justify may sat a precedent i0 the future that may not be
sustainable.

Fuithermore, in 2009/10 Officers assessad lolanthe Street against the Town's
Traffic Management Policy and Guidelines and determined that, based on
speed and traffic volumes, some type of traffiic calming wasg required in the
street to slow traffic and improve community safety. Due to conflicting priorities
Council was unable to fund this project in the 2010/11 capital budget even
although the instaliation of traffic calming was justified.
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{5)

OFFICER RECOMMENDATION - ITEM 10.2

That Council’

1. Reaceives the information provided in relation {o safe traffic movement at
the Moriley DriveMVicks Street intersection, and the proposed modification
to the intersection including a rounded nib treatment and right turn pocket;
and

2. Resolves to take no further action on the basis that:

a. The intersection is no longer a recognised aceident Black Spot,

b Traffic volumas and speeds are not considered a major (ssue at the
intersection; and

¢ MRWA has conducied a site visit to the intersection since its
upgrads in mid 2009, and simce a significant amount of vegetation
has besn removed and they are satisfied that motorists could safely
execute a u-turn at the intersection in accordance with the
requirements of the Road Traffic Code 2000

During the debate (herein, the debate) on item 109 at the July 2010 GCM,
when the meeting was open o members of the public, the following was
respectively said by the persons indicated below:

‘IMayor:) Crs agalnst? Cr Yates.

[Cr Yates:] Thank you very mucgh. It was raised by Cr Buller about previous
meeting about 2 years ago this intersection seemed guite fine. Then it was
reengineered by the City of Bayswater in collaboration | guess with the Town of
Bassendean and Main Roads, making the nib treatment for people heading
West in Morley Drive to do a U turn at this intersection somewhat difficult The
reason for this particular motion was to address that issue so that the new
treatment was actually less rounded and | guess parl of that safety issue was to
include a slipway in as far as the road treatment s concered. | serlously
guestion some of the budget figures that are coming out that are being put
hefore Council and | guestion, | mention for example eimple things jike that sign
there. We have signs put in our tollsts that cost the Town $30, You can buy that
skgn from Qffice Works for $14.

[Mayor | Cr Yates. I'd like to if | could adhere ta. ..Cr Yates adhere to...

[Cr Yates:] It's part of the issuing of the budget that has been listed in this report
on pages and all the rest of &, [?] pages, arguing poirts about for example
expenditure to spread sand, The sand could have been spread on the medium
strip adjoining. Talking about removing trees. | den’t know |f there actually is a
need to ramove the trees. In other words it's a report at a prcing to stop the
budget. Just a moment, please, Let me at least finlsh.

[CEQ:) | only had my hand in the air Councillor.
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[Cr Yates.] Wall what | am saying is, this road was re-engineered through the
Clty of Bayswater. It wasn't engineered for the convenience of the community of
the Town of Bassendean and | guess really what | would like to foreshadow is a
motion thaf talks for the Counsil seeks a review of the engineering tréatment of
the U turn and slip road at the intersection of Morley Drive and Wicks Street ah,
and ah | guass it is for the community that I'm actually asking that situation
because s0 many ifems that are coming out now where the prcing that comes
before the Councli to consider appears to be exaggersted, or we seam 1o be
going Tor....

[Cr Brinkworth:] Peint of Order,
[Mayor:] Cr Brinkworth?

[Cr Brinkworth:] 'm just getting fed up with a Coungillor saying that the staff are
Just making up figures or putting??? And | just have a problem witly that.

[Mayor:] Thank you Cr Brinkworth. Thank you Cr Yates, please consider your
tone carefully,

[Cr Yates:] Yeah, well | guess it's just a case in Point, for example. of the
exercise, but it does demonstrate il. A toilet, Point Reserye, ?77? costs
530,000 ...

[Cr Stubbs:] Paint of Order.

Point of Order

[Mayar ) Sarry, Cr Yates, Cr Yates, Sorry.

[Cr Stubbs) Relevance. | don't beleve Mr Mayor that the toilets at Point
Reserve have anything to do with the Intersection of Wicks Strest,

[Mayor:] Cr Yates, Cr Yates please rernain focused on the item at hand.

[Cr Yatas:] What we have here is a budget in the order of $50,000 to do this
particular nitr and slip road treatment. | guess really what P'd lke to see is
actually what a private conlractof could actually do the nib and slp road
treaiment for. For example there is a cost in there, | think it is for about $5,000,
for safety signage, road management related costs. Now these particular
people on cantract gamn typically about 3100/hour. What vou are suggesting
with a budget of something like $5,000 they're going 1o be there for a week, For
a week o put in a slip road and nib suggests that, again, thal the cosling has
bean exaggerated. 5o ail I'm saying is.

[Mayor:] Cr Yates, you are an very tender ce...
[Mar Asset Services!] Excuse me | am gettng sick of this.
[Cr Brinkworth, interjecting } . . accused him of being dishonest.

[Mayor:] Cr Yates: Please | have asked you to..
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(8)

(7)
{8)

[Cr Yates:] 'm just concerned.
[Mayor:] Please, in future, it is your belief,

{CGr Yates:] My only concern is that we took for a review of this and it would be
interesting to get an estimate from contragtors who actually put in slip roads and
nibs as to what they belleve would be the cost to put in such a treatment.
Thankyou.”

Accordingly, Councillor Yate's speech dunng the debate s as set out 1n
paragraph 3(5) above (herein, Councilior Yatle’s speech), and during the debate
Councillor Yates orally made the statements {i.8. the following representations
of fact or opinion) that either or both of the complainants have complained about
and that are get out both or either In details (i) to (v) In allegation (1) and/or in
details {i} to (i) in allegation (2) {herein, the statements complained about)

Members of the public were present during the debate,

Council’s resolution in reiation to item 10.9 at the at the July 2010 OCM was to
adopt the Officer Recommendation in the Officer Report on & 6/2 vote
{Councillors Gangell, Pule, Brinkworth, Stubbs, Collins and Benz voted in
favour of the motion, and Counclllors Yates and Lewis having voted against the
motion).

Pansl's general views os regulation 10{3}

4. Regulations 10(3) and 10(4), and the Panel's gareral views on regulation 10(3}
are as set out in Attachmant B.

Order of dealing with the subject allegations

5. The Panel deals with the subject allegations by first considering allegation {2} and
then allegation (1).

PANEL’S DEALING WITH ALLEGATION (2)

Efements of a breach of regulation ‘10{3)(b)

6, As mentioned in paragraph 2 of Attachment B, the elements of a breach of
regulation 10{3)(b) ars that:

* & » A 3

a person, in his or her capacity as a council mermber, attended a council meeting,

committee meeting or other organised event

[and] n the presence of a member or meambers of the public

either orally, in writing or by any other means

used an expression

the expression was an offensive or objectionable expression

the expression was an offensive or objectionable expression in reference 1o a
local government employee
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7. Allegation (2) s as mentioned in paragraph 2(2) above. It is the Panal's view in

relation to allegation (2) that:

(a) the determinative 1ssue 18 whether or not any of the siatements complained
about involvas the use of an expression;

(' a5 menticned in paragraph 12 of Attachment B, for the purposes of regulation
10(3)(h). the term 'expresslon’ means a paricular word, phrase, or form of
words,

(c) on the availaple informatlon, while allegation (1) relates to whether gome or all
of the statements complained about were offensive or objectionable inferences
or acousations, it is more likely than not that none of the statements complained
about or their components constitute the use of an expression for the purposes
of regulation 10(3Xb); and )

(d) therefore, for the purpases of regulation 10{(3)}{b), there iz no need to consider
whether or not any of the statements complained about were offensive or
ohjectionable,

Panel finding on allegation (2}

8. In view of the contents of paragraph 7 above the Panel finds that Councillor Yates
did nat breach regulation 10{3)(b) when he made the slatementis complained abaut
dunng the debate.

PANEL'S DEALING WITH ALLEGATION (1)
Elements of a breach of regulation 10(3){a)

9. As mentioned in paragraph 1 of Attachinent C, In the light of regulation 10(4) the
elements of a breach of regulation 10(3)a) are that:
+ a council member atiendad a council meeting, commitltee meeting or other
organised event In his or her capacity as a council mémber
[and] in the presence of 2 mamber or members of the public
the council member éither orally, in writing or by any other msans
made & statement
viewed objectively, that statement (or the inference from the words used} was
that & local government employee was incompetent or dishonest
» the making of that statement was not unlawful under section 345 of The
Criminal Code Chapter XXXV,

T * » &

lssues arising in dealing with allegation (1}

10, Allegation (1} is as menboned in paragraph 2(1) above. On tne available

Information and in light of the contents of paragraph 8 abuve, it Is the Panel's view

that the issues which arise in relation to allegation (1) ate;

fa) did Councillor Yates attend sl the July 2090 OCM in his capacity as a Council
member?

(b} if issus (&) is answered in the affirmative, did Councillor Yates crally make each
of the statements complained about?

(€} if issue (b) iz answered in the affirmative, in relation to each of the statements
complained about, i8 what was said by Gouncillor Yates a 'statement’ for the
purpose of regulation 10{3}{a}?
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{d)

(e}

if issue (c) 1s answered in the affirmative, in relation to each of the statemenis
complained about, viewed objechvely, was the statement (or the inference from
the words used) that Mr McDowell was incompetent or dishangst?

& Issue (d) is answered in the affirmative, in relation to any of the stalements
complained about that, viewed objectively, was the statement {or the inference
from the words used) that Mr McDowell was incompetent or dishonest, was the
making of the statement unlawful under section 345 of The Crimine! Code.

Coungillor Yates' response to allegation (1)

11.

Councillor Yates’ response to allegation (1), relevantly, consisis of the first 7

pages of his 10-page document, dated 2 February 2011 fpp2-8Dot JJ, which can bs
summarised as follows;

(1

{(2)
(3)

@

(5)

(€}

He admits that he attended at the Town of Bassendean's OQrdinary Counci)
Meeling held on 13 July 2010 in his capacity as 8 Council member

He admits he orally made each of the stalements complalined about

He does not dispule that members of the public were present when he orally
mace each of the statements complained about.

He denies that any of the statements complained aboul are a 'statement’ for the

purpose of regulation 10{3}(a) on the basis that:

(a) the Macguarie Dictionary defines: (i} 'statemasnt’ as coemmunication or
declaration in speech or writing sething forth facts, particulars efe, and (i)
‘observation’ as an utterance by way of remark or comment; and

{b} each of the statements complained about was his observation of the
purpose of the information presented by Mr McDowell,

He dehies that any of the statements complained about, viewed objectively, was
a statement {or the inference from the words used) that Mr McDowell was
incompatent ar dishonest on the basis that ]

(a) the Macquarie Dichenary defines: ‘incompetent’ as lacking qualifications,
lacking power to act with legal sffectiveness; ‘dishanest’ as proceeding
from or exhibiting a Jack of sincerity or frankness; ‘exaggerated’ @s
abnormally increased or enlarged; and 'vindictive’ as proceeding from or
showing & revengeful spird; and

(b) each of the statements complained about were his obsearvations on a part
of the Gfficer Report that it was exaggerated.

He denies that his making of any of the statements complained about was
unlawful under section 345 of The Criminal Code, and states: “The alleged
claims of Mr lan McDowell are fudher demonstrations of hls exaggeration,
fending to being vindictive, as also shown in s treatment of the 2 relevant
mofions considered i August 2008 and June 2010 Council meefings of the
Town of Bassendean {o address what was (and jg stiff} perceived to be a safaly
issue al the interseclion of Morley Drive and Wicks St
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12. In relation t0 Councillor Yales' position mentiobed in paragraphs 11(5) and 11{8)
above, in the first 7 pages of his 10-page document, dated 2 February 2011 fpp2-
8Dog Jf

(1) He provides the following diagram and explanation of the subject intersection:

(2)

(3

1. The intersection in question : corner Moriey Drive & Wicks St

Motey Dve "\2— _

T A
A ﬂltg'lor’eg:g::mer v Town of Bassendean
B. Oflending Mib = J {or the ight) shares
’ ’ D [ ihe intersection of
tesitlcts U tmgs @ Morley Drive and
C. Blocking shrubs % : ;
D. Officer report cheniges = ‘é‘l_'ltcksfsi; with tilw:
E. MRWA Trim suggestion Ity of Bayswaler

immediately after that diagram, he states the following, reievantly:

“The resulfting offending Nib {B) restricts U turms when heading west in Morley
Drive, The City of Bayswaler Nib {A) toes not have the same fssues.”

He reproduces pars of the Officer Report before he states:

"What was called for, to improve the safely and convenignce of the intersection
for Town of Bassendean and other molorists heading west in Morley Drive, was
a relatively small timming’ of the seagulf island, at point B on the drawing
above.

After a delay of 11 months, and & second mofion fo seek an officar report, the
‘solution’ as proposed by Mr fan McDowell with an indicative cost of $571,809
was a repor designed 8¢ it would been seen as an excessive un-budgeted
cost, that should not be supported by Council,

The MRWA recommendation (E in red on drawing above) was not even offered
as an oplion. Estimated cost around $12,000.

2. Consideration of the costings - pricing seemed exaggeraled

The body of work suggested seamed excessive, but al the time of the
OCM, | did not have the fime fo seak out information on what the order of
costs might he if supplied. However, | did pick one item out of the financial
consltlerations, namely the traffic controf cosits. The number of days
required for such a relatively smail amoumt of works was listed as 7 days,
and that seemed fo be an ‘exaggeraled’ service and relsted cost for such
a small task.
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3. Exaggeration tends fo demonstrate vindictiveness

it is my contention thai Mr tan McDowell was demonstraling, with such an
axaggerated ‘solution’ fo the 2 motions (in August 2008 and June 2010),
his vindictiveness because he did not agree, or was instructed/guided by
others not lo agree, with the wishes of the Couneil, as determined by 2
molions on the same 1ssue.

At no time did f suggest that Mr lan McDowell wag incompetent and/or
dishonest and for Mr McDowelt to even allege this, he is again
demansirating exaggeration io be passibly vindictive.”

Is each of the statements complained about are a ‘statement’ for the purpose of
regulation 10(3){a)?

13. The Panel does nof share Councillor Yates' view mentioned in paragraph 11(4)
above. Rather, as mentioned in paragraph B of Attachment B, it is the Panel's view
that for the purposes of regulation 10{3){a), the term ‘statement’ refers to any
representation of fact or opinion. In the Panel's view, each of the statements in
Councillor Yates’ speech and each of the staterents comiplained about were his
representations of fact or opinion, and accordingly are a ‘staterment’ for the purpose
of regulation 10{3){a)

Is any of the statememrts complained about, viewed objectively, a statement (or
the inference from the words used) that Mr McDowell was incompetent or
dishonest?

14. It is the Panel's view that when Councillor Yates oally made the statements
complained about during the debate he published those statements to persons with
knowledge of other facts which would reasonably enable them to idenbfy Mr
McDowell as the author of the Officers Reporl and as the Town employee that he
was referring to.

15. In relation to the statement in Councillor Yates' speech: “In other words it's @
report af a pricing fo stop the budget” (in this paragraph 15, the subject statement),
15 the Panel’s view that:

{1} The immediate conlext of Councillor Yates' spesch in which the subject
statement was made was:

"Tin the Officer Report, there is] arguing points about for exemple expenditure (o
spread sand. The sand could have been spread on the medium strip adjoining.
Talking about removing trees. | don't know if there actually is a need to remove
the trees. In other words it's a report at a pricing lo stop the budget "

(2} Viewed objectively, in the context of the Officers Repert and Councillor Yates'
spegch, the only reasonable inference from the subject statement that a
reasonable person would infer from it was that the author of the Officers Report
had deliberately included unnecessary items of expenditure to improperly inflate
the total budget for the project to such an extent that Council would not apprave
the carrying out of the project.
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(3) The infersnce mentioned In paragrapb 15(2) above was disparaging and
defamatory of Mr McDowell as the author of the Officer Report as it had a
tendency to lower him in the estimation of his fellow persons by making them
think less of him,

16, In relation to the statemeant in Councillor Yates' speech: "... because so many
iterns that are coming out now where the pricing that comes befere the Council fo
congider appears fo be exaggerated . " (in this paragraph 16, the subject statement),
it is the Panel's view that'

(1) The immediate context of Councillor Yates' speech in which the subject
statement was made was:

1 guess really what | would like to foreshadow is a motion that talks for the
Council seeks a review of the enginaering lreatment of the U turn and shp road
el the intersection of Morley Drive and Wicks Street ah, and ah | guess it is for
the community that I'm actually asking that situafion because so many items
that are coming out now where the pricing thal comes before the Council to
consider appoars to be exaggeraied,”

{2) The Shoner Oxford English Dictionary (8" ed) defines the word ‘exaggarate”:
{a) as a verb transitive and intransitive, as: ‘[Rlepresent (a thing) as grealer
than it really is; overstale, indulge in overstafement”; and
(b) as a verb transitive, ag “[Ellarge or alfer beyond normal propordions;
make of abnormal size’".

(3} The Macquarie Dictionary (8" ed) defines the adlective ‘exaggerated' as “undttly
magnified . .abnormalfly increased or enfarged”.

(4) Viewed objectively, in the context of the Officers Report and Councilior Yates'
speech, the only reascnable jnference from the subject statement that a
reasonable person would infer from it was that the Officers Report, like other
then recent officer reports to Council, included prigings that were deliberalely
unduly magnified or improperly enlarged beyond normat proportions.

(&) The inference mentioned In paragraph 168(4) above was disparaging and
defamatory of Mr McDowell as the author of the Officer Report as it had a
tendency 10 lower him in the estimation of his fellow persons by making them
think less of him.

17, In relation o the statement in Councillor Yates’ speech: “For & week fo pit in a
slip road and il suggesis that, agam, thet the cosling has been exaggerated.” {in
this paragraph 17, the subject statement), it 1s the Panal's view that:

{1) The immediate tontext of Councillor Yates' spsech In which the subject
statement was made was:

"What we have here is @ budget in the order of $50,000 fo do this partigular nib
and slip road treatment. | guess meally what 1'd like fo see is actualfy what a
privale confractor could actually do the mb and slip road treatment for For
example therg is a cost in thers, 1 think it is for about §5,000, for safety signage,
road management related costs. Now these particular paople on contract gam
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typically aboul 8100/hour. What vou sre suggesting with a budget of something
like $5,000 they're going to be there for & wesk. For a week ta put in a slip read
and nib suggesis thal, again, that the costing has been exaggerated.”

{2) The definitions mentioned in paragraphs 16(2) and 16(3} above are relevant.

(3) Viewed objectively, in the context of the Officers Report and Counciller Yates’
speech, the only reasonable inference from the subject statement that a
reagonable person would nfer from it was that the Officers Report contained
pricings that were deliberately unduly magnified or improperly enlarged beyond
normal proportions

{4) The inference mentioned in paragraph 17(3) above was disparaging and
defamatory of Mr McDowell as the author of the Officer Report as it had a
tendengy to lower him in the estimation of hig fellow persons by making them
think legs of him.

18. In relation to Councillor Yates' speech, itself, it is the Panel's view that;

(1) Councillor Yates' view, that the statements complained about were made by
him as his observafions of the purpose of the information presented by Mr
McDowell, omits and does not take into account the isgue of what a reasonable
person who was present ai the July 2010 OCM would infer from Councillor
Yates implications in making those 'cbservations’ (which were ‘etatements’ for
the purposes of regulation 10{3){a)).

(2) The ony reasanable inferences that a reasonable person who was present at
the July 2010 OCM would Infer from Coungillor Yaies' speech and his
implications (o it were that:

{a) Councillor Yates wag criticising Mr McOowell for what Councillor Yales
perceived to be Mr MoDowell's lack of honesty and integrity i His
preparation of the Officer Report; and

(b) Councillor Yates speech contained criticisms in reference to, and
reflections on, Mr McDowell's ability as @ Town employse to present an
accurate and unbiased report for Council’'s consideration

Was Councillor Yate’s condugt unlawful under The Criminal Code Chapter
XXA?

19. On the available information it is the Panal's visw that:

{a} Viewed objectively, when Councillor Yates' speech was delivered his spedific
intent {motive or purpose) in making It was not to cause:
{i) significant financial njury or harm to Mr McDowell; or
(it significant mental or psychelogical injury or harm to Mr McDowell that was,

or was likely to be, significant and longstanding; and

(b} in light of the contents of paragragh 18{a) above, Councillor Yates' speech was

not conduct that is unlawfu) under The Criminal Cocle Chapter XXXV.
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Panel finding on allegation (1)

20 In view of the confénts of paragraphs 3 and 4 and 8 to 19 above, the Panel finds
that on 13 July 2010 Donald Yales, a member of the Council of the Town of
Bassendean, committed a breach of regulation 10(3)(a} of the Local Govemment
(Rules of Candict) Regutations 2007 during the debate on item 10.9 at the Town's
Ordinary Couricil Meeling when members of the public were present, in that he orally
made statements implying that Mr lan Cralg McDowell {a Towp employee at that date
and the author of the officer report that was before Council on such Item) was
dishonest by deliberately including in that report: (8) unnecessary items of
expenditure to improperly inflate the total budget for the project concerned to such an
extent that Council would not approve the carrying out of the project; and (b) pricings
that were dishonest in that they were deliberately ‘exaggerated”. '

Concluding observation
21. The Panel concludes these Reasons by making the obgervation that a Council
member may question the accuracy of the contents of an officer report, but in dolng

50 hefshe needs to adhere to and observe the expected and required standards of
conduct of a Coureil member.

IRAR R RERLEREN

Carol Adams (Member}

ifiviain

; (Member]
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Attachment A
PRELIMINARY AND PROCEDURAL MATTERS
References and definitions

1, In these Reasons {which include each of the Aftachments to them), unless

otherwise Indicated!

{a) areference to a regulation is a referance to the carresponding regulation of the
Local Governinent (Rules of Conduct) Regulations 2007 (the Regulations), and
a reference to a section is a reference 1o the corresponding section of the Locaf
Government Act 1895 {the Act),

(b} the term ‘Briginshaw pringiples’ refers to the considerations which must affect
the answer to the question whether the issue has been proved to the Panel's
feasonable satisfaction — namely, the seripusnesa of the allagation made, the
inherent unlikelinood of an occurrence of a giver descnptmn andg the gravily of
the sonseguences flowing from a partigular finding?;

(c) the term 'reasonable pérsan’ cefers to a hypothetical natural person with an
ordinary degree of reason, piuderice, care, self-control, foresight and
intelligence, who knows thé relevant facts; '

(d) the term 'reasonably satisfied’ means satisfled to the degree raquired by the
Bnginshaw principles,

(e) the word ‘statement’ means a representation of fact or opinion; and

(f) the term ‘viewed objectively’ means as viewed by a reasonable person.

Details of the complaints

2. r Bob Jarvis (herein, the Town's CEQ), the Chief Exscutive Officer of the Tawn
of Bassendean (herein, the Town}, in his capacity as the Town's Complaints Officer
(herain, the Complaints Officer), has sent to the Panel two formal complaints (herein,
the complaints) made respectively by Mr lan Craig McDowell (harein, Mr McDowell)
and Ms Michelle Stubbs when she was a Council member (hereln, Ms Stubbs) about
allegad conduct of Councillor Dongld Yates (herein, Councillor Yates), a current
member of the Town's Council {hersin, the Counci).

3. The complaints are

(a) Mr McDowel's Complaint No. SP 31 of 2010 (herein, Cornplaint SP31/2010)
which consists of a 2-page Complaint of Minor Breach dated 21 July 2010 [Dog
B1}] and its attachments [Doc 82} and [Doc B3f, and

{b) Ms Stubbs' Complaint No. SP 40 of 2010 (herelh, Complaint SP40/2010} which
consists of a 2-page Complaint of Minor Breach dated 30 July 2010 [Dog F}

Panel to afford protedural fairness to the council member complained about

4, The Panel is required by the common law to afford procedural fairness (or, natural
justice) 1o the council member complained about iIn a complaint before it, aécording
to the circumstances of the matter. The importance of pracedural faimess has been
explained as follows:

¢ Briginshaw v Briginshaw (1938) 80 CLR 336 per Dixon J n al 367
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“it may be thal there are s6me who would decry the imporanca which the courts
attach {o the observance of the mies of nalural justice, When something 1s obvious’,
they may say. ‘why force everybody lo go through e liresome wasle of time
involved in framing charges and giving sni oppartunity fo be heard? The resull is
ochbvious from the start.” Those who taka this view do nol, | think, do themselves
Justice. As everybody who has anything to to with the law well knows, the paih of the
law is strowh with examples of open and shul cases which, someshow, wera nof; of
unanswerable charges which, in the evenf were complolely answered; of
inexplicable  conduct which was fully explained; of fixed and unsiterable
detenminations that, by discussion, suffered a change.”®

Procadural fairness and respect for parties to complaints

5. The Panel aims to make accurate findings and decisions in its dealing with the

complaints that come before it, nn the basis that:

{a) treating & persoh in accordance with legal standards is itself an important
agpect bf according respect for the persoen; and

{p) accurate decisions are not merely a step towards respect for parsens' ‘agcurale
decisions themselves constitute an important element of fair treatment, which in
turn constitules an important element of respect For persons'?

Identifying f clarifying allegationg of minor breach
Mr McDowell's allegations on the face of Complaint SF11/2010
. The Panel notes that:

{1) On the face of Complaint $P31/2010, Mi McDowesll's two allegations of minor
breach are:

{a} that by sommitting the alleged conduct, Counciller Yates committed a
breach of the Town of Bassendean Standing Orders Laocal Law 2006 (the
Tewn's standing orders) i that hs created an adverse reflection on Mr
McDowell as a Town employee Oy suggesting that costs provided by
offiters were "exaggerated” and submilted so as to “stop the budget”; and

() that by committing the alleged conduct, Councillor Yates committed a
breach of regulation 10(3) of the Regulations in that he made the
gomments in the public arena with regards [to] estimates provided hy Mr
McDowell, and that he was casting aspersions on Mr McDowell's
professional competence and credibility.

{2) Invegard to the allegations menhoned in paragraph 6(1) above: 7

(@ in Complaint 5P31/2010 Mr McDowell doas ot speoify the actual clause
or standing order of the Town's standing orders that he alleges Councillor
Yates breached;

(b} while standing order 38 of the publicly available Towr's standing orders is
headad “No adverse reflection”, it is standing order 36(2}) that is breached
it a Council mamber uses an pbjectionable expression. in refarence to any
employee of the Council;

® John v Rees [1970] Ch 346 per Megarry J at 402 )
D J. Galligan, Due Process and Fair Procedires: A Study of Administrative Prucudures {Oxford
Clarendon Press, 1995) at 78
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(¢)

)

by virtue of the fact of section 3.7 of the Act and the definitlons In section &
of the Inferpretation Act 1984, the Town’s standing orders, being a local
law made under the Act, are ingperative to the extent that they are
inconsistant with the Act or the Regulations (being other written law);
Standing order 38(2) is inconsistent with regulation 10(3)(b), and s thus
Inoperative, where a councit member is aftending a eounci! meeting and,
when mambers of the public are present, orally, in writing or by any other
means usas offensive or ubjectionable expressions in reference to a local
government employee

(3) In the circumsiances mentioned i paragraphs B(1) and 5{2) above, Mr
McDowell’s allegations of minor breach 1n this matier appeared to be such that
they could be expressed in a reasonably concise form {without particulars of the
alleged statement/s or expressions) as follows:

(&)

{b)

he alleges that dunng the debate on itern 10 9 at the Towns Ordinary
Council Meeling held on 13 July 2010, when the meeting was open lo
members of the public, Councillor Yates contravened regulation 10{3)(a) in
that he orally made statements implying that a local government employee
— namely, Mr McDowell — is incompetent or dishonest, and

he alleges that during the debate on ltem 10.9 at the Town's Ordinary
Council Meeting held on 13 July 2010, when the meeting was open to
members of the public, Councillor Yates contravened regulation 10{3)(b}
of the Regulations in that he used offensive or objectionable expressions
in reference to a local government employee — namely, Mr McDowell,

(4] By a letier dated 29 September 2010 Doe Cf to Mr McDowell the substance of
the matiers mentioned in paragraphs 6(1), 5(2) and 6{3) above were advised to
him and he was requested. among other things, to clanfy his respective
allegations in Complaint SP31/2010. Mr McDowell respended with his letter of 5
October 2040 [Doc D] and its attachments [Dog D2} and fDoc D3],

7. The Panel alse notes that;

(1) On the face of Complaint 3P40/2010, Ms Stubbs' two allegaticns of minor
breach arg;

(2)

{k)

that by committing the alleged conduct, Councillor Yates committed a
breach of standing order 38(2) of the Town's standing orders in that he
created an adverse reflection on Mr McDowell as a Town employee by
suggesting that costs provided by officers were “exaggerated” and
submitted so as to "slop the budget” and

that by commiiting the alleged conduct, Coungillor Yates committed a
breach of regulation 10(3) of the Regulations in that he made the
comments in the public arena with regards [to] estimates provided by Mr
McDowsll, and that he was casting aspersions on Mr McDowell's
professional competence and credibility.

{2) The commenis made in paragraphs 6(2){b), {c) and (d) and 6(3) above, with the
necessary changes, apply in regard to the allegations mentioned in paragraph
7(1) above
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(3) By a letter dated 5 Ocloker 2010 [Doe GJ to Ms Stubbs the substance of the
matters mentioned n paragraphs 6{1), 6(2) and 6(3) above were advised te her
and she was requested, among other things, to clarify her respective allegations
in Complaint SP40/2010. Ms Stubbs respondad with her Istter of 16 November
2010 [Doe H1] and ils attachment [Dog HZ],

Councillor Yates’ formal response to allegations sought

8. On or aboul 20 Degcember 2010 the Presiding Member sent a Notice of
Complaints to Councillor Yates; adwising him, among other things, of the allegations
of minor breach that the Panel will consider in relation to Complaint SP31/2010 and
Complaint 8P40/2010 regpectively; and inviting him to respong to such allegations.
[Doe 1] and [Doc {2} ate copies of the Presiding Member's letter and the firsf 11
pages of bundle # 07 sent with il

Councillor Yates' formal response to allegations roceived
8. Councillar Yates' has rasponded to the subject allegations of minor breach, His
response conslsts of his email of 3 February 2011 and its attachment being a (10-

page) document, dated 2 Febrvary 2011 fDoc J, and his emall of 4 February 2011
{Dac K],

Availabie information

10. The information before the Panel 10 relation to this matter (the available
information) is described in the following table:

Description

[Ducumants re Complaint 31/2010:]

A1 | Copy of a (1-page) letter from Mr Bob Jarvis, the Complaints Officer (the
Complairts Officer} and Chief Exacutive Officer (the CEQ) of the Town of
Bassendean (the Town), dated 27 July 2010 - jts relevant attachments
. being fDoc A2}, [Doc A3] and [Doc B1] and its attachments

A2 | Copy of a €D recording of events, including the relevant events during |
the debate on tem 10.9 (from 3B°06" to 5% 477, at the Town of!
Bassendean's Crdinary Cauneil Meéting hald o6 13 July 2010,

A3 | Copy of a (9-page) transcript of @ portion of [Doc A2], the first 6 pages
being & trangcript of the relevant events during the debhate on item 10.9
(from 36'08" to 51° 47"), at the Town of Bassendean's Ordinary Coundil
Meeting held on 13 July 2010 {the Transcrip)

B1 Copy of (2-page) Complaint of Minor Breach No. SP 31 of 2010, dated
24 July 20110 made by Mr lan Craig McDowell {Mr McDowell) - (s
attachments being {Doc B2] and {Doc B3] )

B2 | Copy of a {13-page) printout ar collation of emails,

C | Copy of (5-page) letter and attachment from the Presiding Member ta Mr
McDowell, dated 29 September 2010,

D1 Copy of {(1-page) letter from My MeDowell, dated § October 2010 —
attachments being fDoc D2] and [Doc D3],

D2 | Copy ‘of (6-page) pages 1 to 6 of the Transcript, “under the heading
"Alleged Statements implying that lan Craig McDowell 18 incompetent or

dishonest’, with the underiining therein made by Mr McDowell.




Loca! Govarnment Slendards Ranel - Findings snd Re&sons far Findings Complginls S& 31 & 40 of 201d

D3

Copy of (B-page) pages 1 to 6 of the Transcript, under the heading
“Alleged Offensive or Objectionable Expressions Used in Reference to lan
Craig McDowell”, with the underlining therein made by Mr McDowell. |

[Documents re Gomplamt 40/2010:]

Copy of a {1-page) letter from the Complaints Officer, daled 4 August
2010 - its relevant attachmente being a further copy of [Doc AZ], and [Doc
FI _

Capy of (2-page) Complaint of Minor Breach No. SP 40 of 2010, dated
30 July 2010 made by Councillor Michslle Stybbs, as she then was {Cr
Stubbs).

Copy of {10-pages) 2-paged letter, and its Attachments A, B and {, from
the Presiding Member to Or Stubbs, dated 5 Ocdtober 2010 — such
Attachment | being the paricular relevant Attachment to this letter in
relation to Gomplaint 5P 40/2010.

H1

Copy of (3-pages) pages 1 and 9-10 of an 11-page [letter from Cr Stubbs, |
dated 16 November 2010 — such pages being the particular relevant parts:
of this letter in celation to Complaint $P 40/2010.

HZ

Copy of (3-page) pages 1 to 3 of the Transcript, under the heading
“Alleged Offensive or Objectionable Expressions Used in Referenge fo lan
Craig McDowell", with the underlining theremn made by Gr Stubbs,

[Dnr.umen’es re Gomplamt 3172010 & Complalnt 40/2010:]

"H

Copy of (4-page) Presiding Member's Notice of Complaints to Cr Yates,
gated 20 Decamber 2070 [N.B The bundle of documents numbered 07
aftached to this Notlce is the bundle relevant ioc Complaint 31/2010 &
Complaint 40/2010.]

12

Copy of {10-page) cover page, and pages 1 to 9 (both inclusive) of the
bundle of documents numbered 07 attached to fDoe /7). The remaindet of
the decuments that are part of this bundle are coples of [Doc A1} to [Doe
H2]

Cupy of (11-page) response of 3 February 2011 from Cr Yates — being
gopies of. a (1-page) printaut of his amail of that date; and a {1U-page]
document signed by Cr Yates, dated 2 February 2011.

Copy of {3-page) printout of an email of 4 February 2041 from Cr Yates

[Publicly available information obtained via accessing the Town's

website at hitp./iwww.bassendean.wa. gov:au :]

L1

Copy of (7-page) printout of page 1 and pages 20-25 of the agenda for the
Town of Bassendean’s Ordinary Council Meeting held on 13 July 2010, as
accessed on 6 May 2071,

L2

Copy of {3-page) printout of pages 1-3 of the confirmed minutes of the
Town of Bassandean's Ordinary Council Meeting held on 13 July 2040, as
accassed on 6 May 2011,

Standing of the subject allegations

11. The Panel notes that:

{1} Each of the complaints is in the form approved by the Minster for Local
Government and was made within time.

(2) There is an allegation made in each of the complaints that Councillor Yates, a
member of the Council at the time of the respective alleged incidents, has
committed a minor breach as defined under section 5.105(1){a).




Local Govemmen! Standards Pane! - Findings and Reasoms far Plodi.gd Gompiakits 5P 31 & 40 of 2019

{3)

Each of the fwo subject allegations is that a breach of regulabon 10{3) has
occuired. Regulation 10 is & rule of conduct under section 5.104{1) and, in
accordance with gection 5.105(1)(a), a contraventioh of regulation 10(3) is a
minot breach. Regulation 10{(3) is confravened by a breach of gither of
regulation 10(3){a) or 10(3)(b).

Pdnel's role - duty to make fintding - required standard of proof

12. The Pariel notes that:

()

2

{3)

)

(5)

(6}

Broadly, the Panel is a statutory decision-maker that (s required to adjudicate on
complairits made in writing, in & form approved by the Minister, that give certain
detaits inciuding the details of the contravention that is alleged to have resulied
in the breach.

Under the Act and the common law the Panel: has no power or duty fo catry out
any (nvestigation in relation to any complaint befors it; and has no power to
compel any information to be provided to it.

Clause B of Schedule 5.1 of the Act requires the Panel's members to have
regard to the general interests of local government in Western Australia.

The Panel is required to make » finding as to whether the breach alleged in the
complaint occutred [section 5.110(2)]. In order for the Panal to make any finding
that any minor braach hag been committed by a council membet, the finding is
to be based on evidence from which it may be concluded that It is more likely
ihat the breach occurred than that it did not accur [section 5.108).

This level or standard of proof is the same as in erdinary civil legal proceedings
where it is referred {o as being a preponderance of probabilities (or, the balance
aof probabilities).

The Panel is aware thal when it makes a finding of a minor breach, the finding
is & serious matter as it may affect individuals personally and professionally.

Accordingly, in determining whether on the evidence the standard of proef - on
the balance of probabilities - has been satisfied, the Pane! recognises that each
of the Briginshaw principles applies in complaint proceedings against a council
member.

Ag the High Court of Australia has expressed the position, the significance of
Briginshaw” (s that the seriousness of the matter and of Its consequences does
nat affect the standard of proof but goes to the sfrength of the evidence
necessary to estahlish a fact required to meet that standard. So much reflects a
conventional perception that (relevantly) local government courcll tnembers do
not ordinarily engage in improper conduct generally and in csrcumsta nces where
o do so is likely to render thaim liable to a punitive sanction.®

#\bid

S Waat Holdings Pty Ltd v Karajan Holdings Ply Ltd (1982) 87 ALJR 170.
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(7) The following passage (without the authorities) from the High Coyrt's decision in
Bradshaw v McEwans Ply Lid is also relevant In complaint proceedings against
a council member:

“The difference between the criminal standard of proof in its applicafion fo
circumsiantial evidence and the chvil Is that in the former the facts must be such
a5 to exclude reasonable hypotheses consistent with innccence, while in the
lalter you need only circumstances raising a more probable inference in favour
of whal is alleged. In questions of this sort, where direct prvof is ot available, it
is eriough if the ciroumstarnicas appearing in evidence give rise to @ reasonahie
and definite inference: they must do more than glve rise to conflicting inferences
of egual degreas of probabifity so that the choite befwess them is mere matler
of conjeclure Bul if circumstances are proved in which If is reasonable to find &
halance of probabilities_in_favour of the concluslon sought then, thouah fhe
conclusion_may fall short of certainty, # is not {o be reqarded a3 a mere
confecture or suttnise.” [Underhining added)]

Consolidation of complaints

13. Due to the comman nature of the complaints, It is convenient that they be dealt
wilh together so that the relevant 1ssues can be examined and determined angd for
that reason the Panel! decided that a consolidation, or a Joint examination, of the
complaints is appropfiate.

T(1961) 217 ALR 12t 5
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Attachment B

PANEL'S GENERAL VIEWS ON REGULATION 10(3)

Regulation 10(3) and 10{4)

Regqulation 10{3} and 10(4) read"

flrj)

If & person. in his or her capacily as a council member, is atlending a council

mesling, commiitee meeling or other organised evenl and members of the

public are present, the person must nol, either orally, in writing or by any other

means —

(a) make a stafement that a local govemnment employee is incompelent or
gishonest, or

(&) use oiffensive or objeclionable expressions i1 reference to & local
government employee.

(4) Subregulation {3Ka) does nol apply to conduct that is unlawful under The
Criminal Code Chapter XXXV."
Elements
Regulation 10{3){a)
1. In the light of regulation 10{4) the elements of a breach of regulation 10(3){a) are
that
« a councit member attended a council meeting, committee meeting or other
organised event in his or her capacity as a council member
« [and] in the presence of a member or members of the public
« the council member elther orally, in wriling or by any other means
= made a statement
= viewed objectively, that statement (or the inference from the words used) was

that a losal govarnment employee was incompetent or dishonest
the making of that statement was not unlawful under section 345 of The
Criminal Code Chapter XXXV

Regulation 10{3H{h})

2. The elements of a breach of regulation 10{3){b) are that:

-« Fr 4+ B B

a person, in his or her capacity as a counal member, atlended a counci
meseting, committee meeting or other organised event

[and] in the presence of &8 member or members of the public

either orally, in writing or by eny other means

used an expression

the expression was an offensive or objectionable expression

the expression was an offensive cor olyechohable expression in reference to a
local government employee
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What is an "organised event”?

3. Inregulation 10{3) the term 'organised event' includas:

(a) any coordinated or planned happening by the local government, other than a
council meeting or a committee meeting, in arder for the local government to
comply with any of its responsibilities under the Act or to carry ow or perform
any of its functions under the Act or otherwise for any lawful purpose of the logal
government, and

(k) any coordinated or planned happening thal is held out or represented by the
personfs organising it as offering or presenting favourable conditions or
opportunities, to attract speclators or paticipants or provide entertalniment.

4, This inclusive meaning of the term 'organised event' appears consistent with;

(a) each council meeting and counrcll meetify that is opeh to members of the public
being an ‘organised event' in that each of the meetings s a coordinated or
planned occaslon;

() the context in regulation 10{3) of & council member “aftending a councif
meaeling, commitiee meeting or other organised event”; and

(c) the popular usage and understanding, and the dictionary meaning, of the
phrase "attending an organised event”

5. A court hearing is held for the purposes of the adiministration of justice. Although
public notice of the date, place and time of a court hearing is usually given, and
although a court hearing is ususlly open to members of the public, the hearing is not
an eceasion and s not held out or represented as offenng any thing or feature as an
‘altraction’ to the public. Accordingly, a court heanng is not an ‘organised event’ for
the purposes of regulation 10{3).

Regulation 10(3){a}
What is a ‘statement'?

6. For the purposes of regulation 10{3)a), the term ‘statement’ refers to any
representation of fact or oginion.

What conduct is unlawful under The Criminal Code Chapter XXXV?

7. By virtue of regulation 10{4), if a council membet attended a councii meeting and -

when memberg of the public were gresent - orally, in writing or by any other means

made a representation of fact or opinion that a lbcal government employee was
inpompetent or dishonest, the council members condudt of making the
representation of fact or opinion will be unlawful under section 345 of The Crminal

Code (i.e. The Criminal Code Chapter XXXV) where, in a prosacution under that

section:

{a) thers 13 sufficient evidence for the prosecution to prove beyond a reasonable
doubt that the council member published matter defamatory of the employesz,
and that, at the time of such publication, the council member did so knowing the
matter to be false or withoul having regard to whether the mater 1s true or false
(1.2, the councd member did so with ‘mahce’, in the defamation sehse) and with
his or her intention being to cause serious harm to the employee or the local
government concernad or any other person or without having regard 1o whether
such harm s caused; and
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{p) the council member then fails to prove on the balance of probabilities that,
having regard only to the cirgumstances happening before or at the time of the
publication, he or she would have had g defence - which malice does not defeat
- for the publication if the employee had brought civil proceedings for
defamation against the council member.

What does the term ‘serious harm’ mean’?”

B. In the light of regulations 10(3){a) and 1{4) and the context and purposes of

section 345 of The Criminal Code, when considering the intent of a councll membet,

the term ‘serious harm' in $ection 345 is a reference to:

{a) significant financial injury or harm; or

(b) significant mental or psychological injury or harm that is, or 15 likely ta be,
significant and lohgstanding, but does not include mere ordinary emolional
reactions such as those of only distress, grief, fear or anger,

What representations of fact or opinion will ke a breach of regulation 10(3){a)?

9. The lypes of representations of fact or opinion that will be a breach of regulation

10(3){a) are:

(2). an express statement that a local government emplovee is “"incompstent” or
“dishotiest” — e.g “The CEQ is incompetent” or “The Manager, Compliance is
dishanest™ or ’

{b) a statement implying that a local government employee I1s incompetent — Le.
implylng that the employee is of inadequate ability or filness, or 1s lacking the
requisite capacity or qualification; or is incapable; or

() a statement implying that a local government employee is dishonest — 1.&,
Implying that the employee is lacking in probily or integrity, is untrustworthy, or
has & tendency to steal, cheat, lie or act fraudulently

What is malice {in the sense that the term is used in the law of defamation)?

10. At common law a defamatory statement is published with malica (l.e. in the
sense that the term is used in the law of defamation) if the person making it: knew at
the time of publication that the representation was false; or made the representation
recklassly indifferent to whether it was true or false. At commen law, malice includes
ill will, spite ang improper motive ®

Reguiation 10{3}{b)

41. Regulation 10{3)(b) is an example of a strict liability provision. This means that a
council member who breaches regulation 10{3)(k} will have commitied a minor
breach, simply by virtug of the proof of the fact of the breach (as the intent or purposa
of the disclosure is irmelevant). No proof of intention, knowledge, recklessness or
negligence is required. There are no favlt elements Jor any of the physical elements
of the breach.

* Horrocks v Lowe [1975) AC 135 at 149151,
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What is an “expression”?

12,

13.

Among the meanings of the word "expression” in the Macquarie Dictionary Is “a
particular word, phrase, or form of words". For the purposes of regulation
10{3)(0), the term ‘expression’ means & parficular word, phrase, or form of
words,

In the term ‘offensive or objeclionable expression’ In regulation 10(3)(b), the
word 'or is properly construed to be used in the disjunctive so that separate
meanings may be determined for each of the terms 'offensive expression’ and
‘'abjectionable exprassion’.

What is an "offensive expression”?

14.

For the purpeses of regulation 10(3){b) the term 'offensive expression’ means 'z
particular word, phrase, or form of words that is likely to cause offence or
displeasure and s insufting’. ®

What is an “objectionable expression™?

15.

The term 'objectionable’ has no fixed meaning, but rather lakes its “colour” from
the context in which 1t is to be found. K is neither a techinical term, nof a term of
art. That is not to say that the term *objectionable’ lacks a central core of settled
or accepted meaning, or an "essential character”, Dictonary meanihgs may
provide assistance in deserlbing, if not defining, the primary characteristics of
‘ohjectionahlg’,

16. liwas accepled by Chaney J in Hargreaves that,

17.

18.

19.

~..re8g 10(3} is designed to ensure ihat counciliors do not use their position to
publicly crificise employees within their local govemment. if is predicated on the
proposition that concemns about the performance of empioyees should be deal
with within ihe local govermment organisation and through proper channels,
rather than afred publicly. *'°

The public eriticiem referred 1o by Chaney J in the passage quoted in paragraph
16 above includes the use of an expression to make an adverse reflection on
the character or actions of a lacal government employee.

To an ordinary person, an ‘offensive expression’ will always be an
‘objectionable axpression — however, an expression may be an ‘objectionable
Bxpression’ and not also an ‘offensive expression’ if, viswed objectively, the
expression i3 a particular word, phrase, or form of words that Is distasteful or
uracceptable,

For the purposes of regulation 10(3)(b) the term ‘ohjectioriable expressior’
means 'a padicular word, phrase, or form of words that viewed objectively is
distasteful or unacceptable’,

? Hargreaves and Local Government Standards Panel [2008] WASAT 300, per Judge J Chaney {as he
ther was) at [20]

" Hargreaves and L

he then was) at[17]
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Decision-maker’s Title: LOCAL GOVERNMENT STANDARDS PANEL

Jurisdiction: Complaints of minor breach by local government council
members

Act: Local Government Act 1995

File No/s: SP 31 & 40 of 2010 (DLG 20100195/20100211)

Heard: Determined on the documents

Considered: 11 May 2011 & 29 June 2011

Coram: Mr B. Jolly (Presiding Member)

Counciltor C. Adams (Member)
Mr J. Lyon (Member)

Complaint No. SP 31 of 2010

Complainant: (Mr) lan Craig McDOWELL

Council member complained about: Councillor Donald YATES
And

Complaint No. SP 40 of 2010

Complainant: (Ms) Michelle STUBBS

Council member complained about: Councillor Donald YATES

Local Government: Town of Bassendean
Regulation found breached: Regulation 10(3)(a) of the Local Government (Rules
of Conduct) Regulations 2007

DECISION AND REASONS FOR DECISION

DEFAMATION CAUTION

The general law of defamation, as modified by the Defamation Act 2005, applies to the further
release or publication of all or part of this document or its contents. Accordingly, appropriate
caution should be exercised when considering the further dissemination and the method of
retention of this document and its contents.

FINDING OF MINOR BREACH

In dealing with the subject complaints the Panel has made a finding of minor breach
(herein, the Finding) - namely, that on 13 July 2010 Donald Yates, a member of the
Council of the Town of Bassendean, committed a breach of regulation 10(3)(a) of the
Local Government (Rules of Conduct) Regulations 2007 during the debate on item 10.9
at the Town’s Ordinary Council Meeting when members of the public were present, in
that he orally made statements implying that Mr lan Craig McDowell (a Town employee
at that date and the author of the officer report that was before Council on such item)
was dishonest by deliberately including in that report: (a) unnecessary items of
expenditure to improperly inflate the total budget for the project concerned to such an
extent that Council would not approve the carrying out of the project; and (b) pricings
that were dishonest in that they were deliberately ‘exaggerated’.

Page 10f 9
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SUMMARY OF DECISION

The Panel's decision was to deal with the said minor breach (herein, the subject Miqor
Breach) pursuant to section 5.110(6)(b)(ii), by ordering that Councillor Yates apologise
publicly to Mr McDowell as specified in the afttached Minute of Order.

DECISION & REASONS FOR DECISION
References to sections and regulations

1. In these Reasons, uniess otherwise indicated a reference to a section is a reference
to the corresponding section in the Act, and a reference to a regulation is a reference to
the corresponding regulation in the Regulations.

Procedural fairness matiers

2. The Panel notes that through its Presiding Member it has given to Councillor Yates:
notice of the Finding (herein, the notice of finding); a copy of the Panel's Findings and
Reasons for Findings in this maftter (herein, the Reasons for Findings); and a
reasonable opportunity for Councillor Yates to make submissions about how the subject
Minor Breach should be dealt with under section 5.110(8)".

Councillor Yates’ response - no relevant submission

3. The Panel notes that:

(@) Councillor Yates did not respond to the notice of finding within the 21-day
submissions period given to him;

(b) after that period, a course of email correspondence occurred with him — such
course consisting of: an email of 23 June 2011 from him; preceded by an email of

17 June 2011 to him; preceded by an email of 16 June 2011 from him; preceded

by an earlier email of 16 June 2011 to him; and

(c) in Councillor Yates’ most recent email (i.e. his email of 23 June 2011):

(i) although he requests in effect a deferment of the Panel's decision in this
matter for an unspecified period, he does not in the Panel’s view provide any
sufficient reason or ground for any deferment; and

(i)  he sets out a considerable amount of material that in the Panel’'s view is not
relevant to the Finding or to the issue of how the subject Minor Breach
should be dealt with by the Panel under section 5.110(6); and

(i) he makes no submission on that issue.

! Section 5.110(6) reads:

“The breach is to be deailt with by —

{a) dismissing the complaint;

(b) ordering that —
(i) the person against whom the complaint was made be publicly censured as specified in the order;
(ii) the person against whom the complaint was made apologise publicly as specified in the order; or
(iii) the person against whom the compiaint was made undertake training as specified in the order; or

(c) ordering 2 or more of the sanctions described in paragraph (b)."
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The general interests of local government in WA

Complaint Nos SP 31 & 40 of 2010

4. Pursuant to clause 8(6) of Schedule 5.1 to the Act, each of the Panel's members is
to have regard to the general interests of local government in the State.

Panel's views on how the subject Minor Breach should be dealt with under

section 5.110(6)

Councillor Yates' antecedents

5. At the time of signing these Reasons, Councillor Yates has previously been found
under Part 5 Division 9 of the Act to have committed 7 minor breaches (one of which is
the subject Minor Breach). The details of the other 6 minor breaches (two of which are
to be treated as one minor breach for the purpose of section 5.110(6)), and how the
Panel has respectively dealt with them (if at all) to date pursuant to that section, are as
indicated in the following table:

Cr Michelle Stubbs

such use and such purpose being authorised under
the Act or by the Council or the Town's Chief
Executive Officer.

Matter details Description of minor breach/es the Panel Details of action taken
has found has occurred under section 5.110(6)
Maftter #01: That on 5 September 2009 Councillor Yates The Panel deall with the
{f minor breach) commitied a breach of regulation 8 by using a Town | minocr breach pursuant to
resource (namely, the boundary fence of section 5.110(6)(a) by
Complaint: Bassendean Oval) to place or cause the placement dismissing the complaint.
SP 34 of 2010 of 4 banners on it, for the purpose of the interests of
the beneficiaries and other persons associated with
Complainant: the brand “Fresh Faces, New Directions”, without

Matter #02;
{1 minor breach)

Complaint:
SP 35 of 2010

Complainant:
Cr Michelle Stubbs

That on 9 March 2010 Councillor Yates committed a
breach of regutation 7(1)(a) in that he made improper
use of his office as a Council member to gain directly
or indirectly an advantage for an immediate next-
door neighbour of his, a Ms C McGregor, when he
sent an email to his fellow Town Councillors giving
wrong advice {o them, and inappropriately lobbying
or attempting 1o influence and putting pressure on
them, in relation to a request by Ms C McGregor to
the Town of Bassendean to have the R coding of her
property at 12 Thompson Road, Bassendean
increased from residential R25 to R40 (the matter),
knowing that he had a proximity interest in the
matter, and knowing that he was precluded from
participating in the discussions and the decision
making procedure relating to the matter when it was
before the Town's Council later on that date.

The Panel dealt with the
minor breach pursuant to
section 5, 110(6)(b)({) by
ordering that Councillor
Yates be publicly
censured as specified in
the Minute of Order
attached to its Decision
and Reasons for Decision
in the matter,

Matter #03:
{2 minor breaches)

Complaint:
SP 37 of 2010

Complainant:
Cr Michelle Stubbs

That in early March 2010 Councillor Yates
committed a breach of regulation 8 by directly or
indirectly using the Town of Bassendean'’s resources
(namely, its official logo) without the requisite
authorisation when he placed an advertisement for a
Town Community Workshop to be published in the
Eastern Reporter newspaper.

[Note: The evidence
before the Panel in
relation to this minor
breach and the
immediately following
minor breach in Matter
#03 was the same
evidence.]
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Complainl Nos SP 31 & 40 of 2010

(1 minor breach)

Complaint:
SP 37 of 2010

Complainant;
Cr Michelle Stubbs

regulation 8 by directly or indirectly using the Town
of Bassendean's resources (namely, its official logo)
without the requisite authorisation when: he tabled
his two alternative designs at the meeting of the
Town's Council's Cyril Jackson Physical Education &
Community Recreation Centre Management
Committee on 11 February 2010, and he sent
copies of those designs to a Ms Pepper of the Cyril
Jackson Schocl Management on or about 10 March
2010.

[Matter #03 cont] | That on or before 16 March 2010 Councillor Yates | The Papel has not as yet
commitied a breach of regulation 9(1) in that he dealt with these 2 mincr
undertook a task that contributed to the Town of breaches pursuant {o
Bassendean's administration — namely, the section 5.110(6).
placement of an advertisement for a Town
community workshop to be pubtished in a
newspaper, with the advertisement including a mark
or design substantially similar fo the Town’s official
logo — without being authorised by the Council or the
Town's CEO to place the advertisement.

Matter #04: That Councillor Yates committed a breach of The Panel has not as yet

dealt with this minor
breach pursuant to
section 5.110(6).

Matter #05:
(1 minor breach)

Complaint;
SP 37 of 2010

Complainant:
Cr Michelle Stubbs

That in or about early March 2010 Councilior Yates
committed a breach of regulation 8 by directly or
indirectly using the Town of Bassendean’s resources
(namely, its official logo) without the requisite
authorisation when he submitted his banner artwork
to the Ashfield Soccer and Sports Club Inc.

The Panel has not as yet
dealt with this minor
breach pursuant to
section 5.110(6).

Is a public apology appropriate?

6. A public apology of the kind ordered by the Panel is a significant sanction, as it
involves a high degree of public admonition of the conduct of the council member
concerned.

7. The circumstances that will in almost all occasions deserve the sanction of a public
apology to another person include those where a council member’s offending conduct is
or conveys a slight or a personal attack on the other person, particularly where the other
person is an employee of the council member's local government.

8. It is the Panel’s view that Councillor Yates' said offending conduct in this matter was
a personal attack on Mr lan Craig McDowell (herein, Mr McDowell), who at the time was
a Town employee and the author of the officer report in relation to which Councillor
Yates made the relevant offending statements.

9. In light of the contents of paragraphs 6 to 8 above, it is the Panel's view that it is

appropriate to deal with the subject Minor Breach by making an order that Councillor
Yates apologise publicly to Mr McDowell, who is no longer a Town employee.
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Is a public censure also appropriate?

10. A public censure of the kind ordered by the Panel is a significant sanction. It
involves a high degree of public admonition of the conduct of the council member

concerned.?

11. The Panel acknowledges that when it makes an order that a Notice of Public
Censure be published, the Notice is to be published by the local government's CEQO at
the expense of the local government, which is a significant expense.

12. In the Panel's view while Councillor Yates' offending conduct in this matter was
serious it does not warrant, in addition to an order that he apologise publicly to Mr
McDowell, the making of an order that he be publicly censured for having committed
that conduct.

Is training also appropriate?

13. The Panel notes that its consideration of how a breach should be dealt with under
section 5.110(6) must embrace the issue of whether or not it is appropriate for the Panel
to order that the council member concerned undertake such training as it may specify.

14. After due consideration of the information available to the Panel when it made the
Finding (including Councillor Yates' responses to the then subject allegation) it is the
Panel's view that it is not appropriate that, in addition to an order that he apologise
publicly to Mr McDowell, it make an order that he undertake training so as to not repeat
his offending conduct in this matter.

Is a dismissal of the complaint appropriate?

15. In light of the contents of paragraph 9 above, it is the Panel's view that it is not
appropriate to deal with the subject Minor Breach by dismissing the complaint.

Form of the public apology
16. The Panel notes that:

{1) When it has dealt with a minor breach by ordering that a council member publicly
apologise, the form of the apology specified by the Panel has often been a concise
description of the found minor breach/es and a statement by the council member
that he or she apologises to the person/s concerned for the offending conduct and
for any embarrassment or distress that such conduct caused to such person/s.

(2) In the context of Part § Division 9 of the Act and the Regulations, the components
of a full apology (or, a good apology) appear to consist of an acknowledgment of
the offending conduct, acceptance of responsibility, expression of remorse or
regret, and a promise or undertaking not to repeat the offending conduct.

2 Mazza and Local Goverment Standards Panel [2009] WASAT 165 per Judge J Pritchard (Deputy
President) (as Her Honour then was} at [107].
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(3) However, a forced public apology in the form described in paragraph 16(1) above
will often be sufficient to publicise the relevant council member’s conduct in such a
way that his/fher unacceptable conduct is identified to the public and he/she is
effectively sanctioned.

(4) Where it thinks appropriate, the Panel may order that the person against whom the
complaint was made make a full public apology in terms that consist of all of the
components mentioned in paragraph 16(2) above.

Panel decision

17. Having regard to: the Reasons for Findings; the reasons above; and the general
interests of local government in Western Australia, the Panel's decision on how the
subject Minor Breach is dealt with under section 5.110(6) is that, pursuant to subsection
(b)(ii) of that section, it orders that Councillor Yates publicly apologise to Mr McDowell
as specified in the attached Minute of QOrder.

Carol Adams (Member) .

hn Lyol (Member)
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NOTICE TO THE PARTIES TO THE COMPLAINT

RIGHT TO HAVE PANEL DECISION REVIEWED BY THE STATE ADMINISTRATIVE
TRIBUNAL

The Local Government Standards Panel {the Panel) hereby gives notice that:

(1) Under section 5.125 of the Local Governmen! Act 1895 the person making a
complaint and the person complained about each have the right to apply to
the State Adminigtrative Tribunal {the SAT} for a review of the Panel's
decision in this matter. In this confex! the term “decision” means a decigion o
dismiss the complaint ¢r fo make an orded,

(2) By rule 9(a) of the Sfale Administrative Tribunal Rules 2004, subject {o those rules
an application {o the SAT under its review jurisdiction must be made within
28 days of the day on which the Panel {as the decision-maker) gives a notice
[see the Note below] under the Siate Administrative Tribunal Act 2004 (BAT
Act) section 2001}

{3} The Panel's Reasuns for Finding and these Reasons for Decision constitule
the Panel's notice {i.e. the decision-maker's nofice} given under the SAT Act
- section 20{1}. -

Mote:
{3 This document may be given o a person in any of the ways provided for by sections 78 and 76 of

the Interpretalion Act 1984, {see s, 8.50 of the Locaf Government Act 1555]

{2y Subsections 75{1) and {2) of the /nferpretation At 1984 read.

1) Where g written lew authodses or regufres a document 10 be served by nost, whether the
word “seyve” or any of the words “give”, “delher”, or “sead” or any other simitar word or
expression [ used, seevice shall be deemed 10 be affected by propery addressing end
posting (hy pre-paid post) the document as g Bpiter o the s8] koown addrass of the persen o
bg served, and, uniess the contrary is proved, 0 have been effected af the fims when
the fefter would have bean defivered in the ordinary course of post {Boid smphases
adged]

{2; Where 3 writlan law aulborises or requires & documsnt I be ssrveqd by regbfered post
whather (he word “serve” or say of the words “give”, “deflver, or "send” or any other similar
word or exprassion iy used, then, i the document 1§ siigpbie and acceplabie for iransmission
as certifigd mal, the service of the documaent may be effecltad either by registersd post or by
certified mail”

(37 Section 76 of the Interpretalion Act 1984 reads.

“Whare a wiitfon law authorises or requires o documen! o he served, whelher the word “sene” or

any of the viords “give”, “deliver”, or "send” or any other gimiar word or expression is used, without

dirgcting {0 ba served in 8 parlicular manner, service of that document may be sffecteod on the
person to be serveg -

fal By delfvering the document 16 Bim parsonaliy, or

B} by postin accorddance with seclon 75{1) o

{c} by fsaving # for Bim i his usual or iast known place of sbode, or f he is g principei of &
business, at iy usual or last known place of husingss, or

(c}  in the case of & corporation or of an associgtion of persons fwhether incorporated or notl, by
dedivering or leaving the docoment or posting Jf 8s a lefler, addressed in each Ccase o the
corporation or assockation, &t iis principst place of business or principal office in the Stats.”
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Attachment

Necigsion-maker's Title: LOCAL GOVERNMENT STANDARDS PANEL

Jurisdiction: Complaints of minor breach by local government council
members

Act: Local Government Act 1995

File No/s: 5P 31 & 40 of 2010 (DLG 20100185/20100211)

Hoard: Determinad on the documenis

Considersd; 11 May 2011 & 28 June 2011

Coram: Mr B. Jolly {Presiding Member}

Councillor . Adams {Member)
Mr J. Lyon {(Memben)

Complaint No. 8P 31 of 2010

Complainant: {(Mr} lan Cralg McDOWELL

Council member complained about: Councilior Donald YATES
And

Complaint No. 5P 40 of 2010

Complainant: (Ms) Michelle STUBHS

Council member complained aboutls Councillor Donald YATES

Local Government: Town of Bassendaan .
Regulation found breached: Regulation 10{3}{a} of the Local Government {Rules
of Conduct) Regulations 2007

MINUTE OF ORDER

THE LOCAL GOVERNMENT STANDARDS PANEL ORDERS THAT:

1. Donald Yales, a member of the Council of the Town of Bassendean, publicly
apciogise o Mr lan Craig McDowell as specified in paragraph 2 below.

2. Within the period of 28 days 1o 43 days from the day following the date of service
of this Order on him, the said Donald Yales arrange the following Notice of Public
Apology to be published, in no less than 10 point prink

{ay as a one-column or & two-column display adveriisement in the first 15 pages
of "The West Australian” newspaper, and

{by  as a one-column or a two-column display advertigement in the first 15 pagses
of the "Eastern Suburbs Reporter” newspaper,

Faga 8ol @
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NOTICE OF PUBLIC APOLOGY

Two separate complaints have been
made to the Local Government
Standards Panel (the Panel) about my
conduct, as a member of the Town of
Bassendean’s Council at its meeting
on 13 July 2010, during the debate
regarding the officer report on safe traffic
movement at the Morley Drive/Wicks
Street intersection.

The Panel has considered the
complaints, and made a finding of minor
breach — namely, that during the said
debate, when members of the public
were present, | committed a breach of
regulation 10(3)(a) of the Local
Government  (Rules of Conduct)
Regufations 2007 in that | orally made
statements implying that Mr lan Craig
McDowell, a Town employee at the time
and the author of the said officer report,
was dishonest.

| apologise to Mr McDowell for my
conduct, and regret any hur,
inconvenience or unpleasantness | have
caused to him.

DONALD YATES
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