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DECISION OF DIRECTOR OF LIQUOR LICENSING

APPLICATION ID: A000187402

APPLICANT: OZHAVEN PTY LTD

PREMISES: AVOCADOS RESTAURANT AND RECEPTION CENTRE

PREMISES ADDRESS: 2 MOUNT STREET, KELMSCOTT

NATURE OF APPLICATION: CONDITIONAL GRANT OF A HOTEL LICENCE

DATE OF DETERMINATION: 14 APRIL 2016

Introduction

1. On 14 August 2015 an application was lodged by Ozhaven Pty Ltd (“the Applicant”) for 
the conditional grant of a hotel licence for premises to be known as Avocados 
Restaurant and Reception Centre (“the premises”) and situated at 2 Mount Street, 
Kelmscott.

2. The application is made pursuant to ss 41 and 62 of the Liquor Control Act 1988 
(“the Act”) and was advertised in accordance with instructions issued by the Director of 
Liquor Licensing (“the Director”), which resulted in notices of objection, pursuant to the 
provisions of s 73(2) of the Act, being lodged by:

(a) Patricia Fowles and John Fowles (“the Fowles”);

(b) Fiona O'Sullivan (“Ms O’Sullivan”);

(c) Ronald Semones and Marian Semones (“the Semones”);

(d) Gerard O'Sullivan (“Mr O’Sullivan”);

(e) Mary Margaret Ingram (“Ms Ingram”);

(f) Helen Keogh and Colin Keogh (“the Keoghs”);

(g) Garry White and Christina White (“the Whites”);

(h) Philip Julian Wells (“Mr Wells”); and

(i) Graham John Scudds (“Mr Scudds”).

3. Pursuant to the provisions of s 69 of the Act, a notice of intervention was also lodged1 
by the Commissioner of Police (“the Commissioner”).

1  In relation to the representations made in the notices of intervention, it should be noted that as interveners the 
EDPH and Commissioner carry no burden of proof (see Greaves J, Re Gull Liquor (1999) 20 SR (WA) 321).
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4. The objectors and intervener were joined as parties to these proceedings.

5. To give effect to the provisions of s 16 of the Act, a document exchange was initiated 
between the parties in order to ensure that each party was given a reasonable 
opportunity to present its case.

6. Pursuant to ss 13 and 16 of the Act, the application will be determined on the written 
submissions of the parties, which are summarised below.

The application

7. The Applicant lodged various submissions and evidence, including a Public Interest 
Assessment (“PIA”), to advance its application for the grant of a hotel licence, noting 
that it seeks the grant of a hotel licence to authorise the sale and supply of liquor to 
lodgers and other patrons of the premises.

8. The PIA also explained that:

(a) the Applicant currently operates the proposed premises as an accommodation 
and function venue, on a BYO basis;

(b) the premises is an integrated facility that is suitable for both corporate and 
private functions, set on a 3.03 hectare property, with 20 chalets to meet the 
accommodation needs of clients and tourists;

(c) the premises also has:

(i) a function room and a restaurant, with both indoor and outdoor seating; 
and

(ii) comprehensive meeting and banquet facilities, which are designed to 
accommodate up to 120 guests, equipped with state of the art technology 
to accommodate the needs of customers intending to host functions, 
meetings or seminars;

(d) the property is surrounded by avocado trees, which together with the premises 
natural bush setting in close proximity to the Canning River, makes the premises 
and its facilities well catered for hosting wedding ceremonies and other functions; 
and

(e) the Applicant aims to attract local residents, corporate clients and tourists 
wishing to explore the Perth hills. 

9. The Applicant further submitted that the premises will add to the vibrancy of Perth Hills 
and the City of Armadale, without having any negative impact on the amenity of the 
locality.  As at the date of the application, the Applicant submitted it had not received 
any noise complaints from the neighbours, which it concluded was due to:
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(a) there being very few residential properties within 200 metres of the proposed 
licensed premises; and

(b) that any noise produced by the premises should have little or no impact over and 
above the existing traffic noise emanating from Brookton Highway, which is 
frequently used by commuters, tourists and freight vehicles.

10. The Applicant further submitted that:

(a) there will be no sound or music amplification in the alfresco area;

(b) while amplified music will take place in the function room and restaurant area, 
those areas are enclosed and the Applicant’s independent Acoustic Assessment 
by Herring Storer Acoustics states that the noise emissions from the premises 
are compliant with assigned noise levels; and

(c) music will be required to be turned down by 10 p.m. and all functions will cease 
by 11 p.m.

11. The Applicant also advised that maximum accommodation numbers for the premises 
are:

(a) restaurant area, approximately 90 patrons;

(b) function room, approximately 100 patrons;

(c) alfresco area, approximately 100 patrons; and

(d) chalets, up to 20 rooms.

12. The Applicant’s PIA also considered those matters prescribed in s 38(4) of the Act, 
with the Applicant concluding that the grant of the licence will cater to the requirements 
of consumers, as evidenced by a number of letters of support and witness petitions.

13. The Applicant also submitted that:

“Avocados is focused on providing a family friendly restaurant and function 
centre in a natural bush setting for local residents, tourists, business 
travellers and corporate clients. The Applicant is mindful of the risk and 
problems associated with alcohol, and in relation to those ‘at-risk’ groups 
especially families, children and young people.  The operations of 
Avocados have not encountered any complaints of noise and anti-social 
activities from the neighbouring residents. 

The management and staff of Avocados are committed to a high standard 
of service and responsible service of alcohol.  On the balance, the 
Applicant considers that the grant of a Hotel Licence will be in the public 
interest.  This application is also widely supported by 119 local residents as 
evidenced in the witness petitions.”
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The objections

14. In addition to individual grounds of objection, which will be expanded upon below, 
there were some common grounds of objection between the objectors; namely, the 
grant of the application would:

(a) cause undue offence, annoyance, disturbance or inconvenience to persons who 
reside or work in the vicinity, or to persons in or travelling to or from an existing 
or proposed place of public worship, hospital or school (refer s 74(1)(g)(i) of the 
Act); and

(b) lessen the amenity, quiet or good order of the locality in which the premises are 
situated (refer s 74(1)(g)(ii) of the Act).

15. Common reasons in support of these grounds of objection, included that:

(a) the premises is located in a rural or semi-rural location;

(b) the locality being well served by other licensed premises nearby, including 
restaurants, a tavern and three liquor stores;

(c) noise complaints have been made about the premises and have been directed to 
the local council;

(d) the proposed licensed premises is located in a natural amphitheatre in what is 
locally known as Brookton Valley, which means that noise associated with the 
operation of the premises negatively impacts on nearby residents, including 
noise in the form of:

(i) people talking, banging car doors, the tooting of car horns and increased 
noise/vandalism/recklessness;

(ii) customer noise from inside the premises, with objectors submitting that 
they can hear patron’s voices (being able to identify male or female 
voices), including speeches and laugher;

(iii) customer noise from outside the premises and amplified music being 
played outdoors; and

(iv) amplified music played inside the premises, which is always so loud that it 
can be easily heard in closed-up houses and impacts on when various 
objectors are able to sleep, as well as negatively impacting on early 
starters and shift workers;

(e) It was also submitted by the objectors that people live in the valley area because 
they are attracted by the quiet possession and tranquil surroundings for their 
families and it is impracticable, given the otherwise beautiful and tranquil setting, 
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for residents to shield themselves from noise emanating from the premises by 
having to close their doors and windows.

16. Additional grounds of objection, specific to each objection, are discussed below.

17. The Fowles also submitted that:

(a) despite the claims on the application, the premises has never been a fully 
operational function centre, as the Applicant withdrew its application for a 
function licence with Armadale Council after numerous complaints from nearby 
residents;

(b) there are no obvious tourism benefits from the premises having a liquor licence, 
given that it is located well away from any tourist attractions; and

(c) that the majority of the 119 signatures on the Applicant’s petition are not from 
local people and include one person from Ballarat, Victoria and another from 
Hamilton, New Zealand.

18. Ms O’Sullivan also advanced her objection on the ground that the charm and character 
of the locality would be irrevocably damaged if the application is approved.

19. The Semones’ objection also questioned the relevance of some of the Applicant’s 
evidence, including that the “function room will be enclosed” and therefore restrict 
music-related noise, when there are large openings, such as double doors, which they 
“presume will be open during functions especially during the summer months.”

20. It was also submitted by the Semones that the Applicant’s proposal will cause 
disturbance within the vicinity and will have a negative effect on the ambiance, serenity 
and pleasure of the locality.

21. Mr O’Sullivan’s objection also questioned the value of the Applicant’s evidence 
regarding:

(a) noise emanating from the premises, particularly given the physical layout of the 
building with large openings such as double doors, serving hatches and the like; 
and

(b) that the number of weddings and functions that have actually been held in the 
premises’ external areas, which Mr O’Sullivan submitted are not as significant as 
claimed by the Applicant, which has lead him to conclude that outdoor functions 
will significantly increase following the grant of the application, because the 
external area would be used on a more regular bases.

22. Mr O’Sullivan also submitted specific examples of when he has been disturbed by 
noise emanating from the premises, including:
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(c) on 23 November 2013, when loud and overbearing music emanated from the 
premises;

(d) on the afternoon of 6 September 2015, when Mr O’Sullivan had to explain to 
visiting friends that the loud noise they could hear was coming from the 
premises;

(e) on 12 September 2015, loud music coming from the premises woke 
Mr O’Sullivan from an afternoon nap; and

(f) on 13 September 2015, Mr O’Sullivan visited the premises after hearing loud 
music emanating from there and observed a temporary sign on Brookton 
Highway advertising “Live Music Saturday and Sunday” and then observed a 
lady, dressed in red and white ‘cowgirl cloths’ in the “external area” singing into a 
microphone and accompanied by electronic music, which was the cause of the 
music Mr O’Sullivan had heard at his residence.

23. The objection by Ms Ingram also proceeded on the grounds permitted by ss 74(1)(a), 
74(1)(b) and 74(1)(j) of the Act, i.e. that the grant of the application would not be in the 
public interest; would cause undue harm or ill-health to people, or any group of people 
due to the use of liquor and would otherwise be contrary to the Act.

24. The reasons advanced in support of these grounds of objection include that:

(a) the grant of the licence poses a heightened threat of fire risk due to increased 
activity of people and vehicles in low lying valley area and because there has 
been at least one fire in an accommodation unit at the premises, as well as some 
significant fires in the locality;

(b) the grant of the licence will cause increased traffic congestion on the intersection 
of Brookton Highway and Mount Street; and

(c) would otherwise greatly affect Ms Ingram’s enjoyment of the tranquillity of her 
residence.

25. The Keoghs’ objections are predicated upon “the prospect of having ones sleep 
prevented or disturbed regularly” and also submit that the area was significantly 
denuded by fires in 2011 and a reduction of trees has meant that sound now travels 
freely across the area.

26. The Keoghs also submitted that noise and loud music were poorly enforced by the City 
of Armadale when the premises operated as a function centre under different owners 
and management and expressed concerns that the proposed use of the premises will 
alter the nature of the location and potentially have an adverse impact on the resale 
value of homes in the area, , as well as noting that residents are not the intended 
patrons of the premises, which will be a destination for events and weddings; therefore 
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there will be limited benefit for local people, yet considerable undesirable aspects to be 
borne by them.

27. The objection by the Whites asserted that recent increases in noise levels associated 
with the proposed licensed premises would escalate should a hotel licence be granted.

28. Mr Scudds’ objection was predicated on excessive noise emanating from the proposed 
licensed premises and also raised concerns regarding sleep deprivation being caused 
by loud music from the premises’ external speakers.

29. The objection by Mr Wells also raised concerns about the intersection at Mount Street 
being unsuitable for increased traffic associated with the establishment of a hotel.

The intervention

30. The Commissioner made representations and submissions that the grant of the 
application would result in public harm and/or disturbance, if conditions are not 
imposed on the licence; and on other matters relevant to the public interest, 
particularly making submissions in relation to:

(a) food;

(b) patron capacity;

(c) trading hours;

(d) security;

(e) drink standards;

(f) CCTV;

(g) seating;

(h) entertainment; and

(i) harm (statistical data).

31. Having regard to the Applicant’s PIA and proposed manner of trade outlined therein, 
the Commissioner recommended the following conditions:

(a) permitted trading hours in accordance with s 98 of the Act;

(b) the engagement of crowd controllers, licensed under the Securities and Related 
Activities (Control) Act 1996, during normal hours of trade, where patron 
numbers exceed 100:

(i) at a ratio of two crowd controllers for the first two hundred patrons and one 
crowd controller per 100 patrons thereafter;
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(ii) to monitor and patrol the licensed area; and

(iii) to remain at full strength until 30 minutes after the event or function 
finishes;

(c) a video surveillance system must be in place and operational, which is compliant 
with the minimum requirements identified in the Director’s Minimum Standards - 
Closed Circuit Television (CCTV) Security System policy and Safety and 
Security at Licensed Premises policy;

(d) that music supplied to the alfresco area will not be amplified; and

(e) music played at functions is to be lowered by 10 p.m. and is to cease by 11 p.m.;

(f) that meals shall be made available during normal hours of trade;

(g) conditions relating to drink standards; and

(h) that the licence be conditioned to prohibit persons entering or remaining on the 
licensed premises wearing any jacket or any other clothing or accessory or 
bearing any visible body markings displaying patches or insignia of any Outlaw 
Motor Cycle Gangs.

32. The Commissioner also recommended consideration of a specified number of 
permanent seats to be provided at the licensed premises, should the application be 
successful.

Responsive submissions

The Applicant

33. In submissions dated 16 November 2015, the Applicant responded to the notices of 
objection and the notice of intervention.

34. In relation to the intervention, the Applicant:

(a) confirmed that it intended to trade in accordance with the provisions of s98 of the 
Act;

(b) agreed to implement crowd controllers when the number of patrons on the 
premises exceeds 100;

(c) agreed to the proposed drink standards and submitted an amended House 
Management Plan; and

(d) advised that there are currently six CCTV cameras operating and recording 
footage at the premises at all times, which are regularly services by Hawk 
Security Systems.
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35. In relation to the objections, the Applicant noted that the residents are primarily 
concerned about noise impact, particularly Mr O’Sullivan who identified several 
instances where there was, in his opinion, loud and overbearing music, namely on 
23 November 2013, 25 January 2014 and on two weekends in September 2015.

36. In relation to this, the Applicant submitted that prior to February 2014, the premises 
had been leased to a tenant who was trading as de Bles Café and Patisserie and 
under the previous management, the indoor speakers in the restaurant were 
positioned such that the speakers were facing out towards the alfresco area, which 
could have contributed to the noise impacting on the neighbouring residences.  Since 
taking over the premises, the Applicant asserted that it has changed the position of the 
speakers so that they are inward facing, which means that any sounds emitting from 
the speakers will be directed inside the restaurant.

37. While noting that it honoured two pre-existing weddings booked to be held in the 
restaurant and alfresco area prior to the overtaking management of the premises, the 
Applicant advised that all other wedding functions, excluding wedding ceremonies, will 
be held wholly within the function room only.

38. Similarly, the Applicant also advised that all DJs (or other persons in charge of music) 
are notified before an event commences of its requirement for music to be turned 
down at 10 p.m. and for the function to cease by 11 p.m.

39. The Applicant also submitted that its representatives have walked outside on a few 
occasions and listened for noise from the premises and noted “that the noise does not 
seem to be loud or overbearing.”

40. In relation to the events in September 2015, the Applicant submitted that they were 
part of the City of Armadale’s So Unexpected Artisan Exhibition and Artists Village, 
which was held at the premises over nine days, including two weekends and was “an 
opportunity for the wider community and visitors of Perth to see Hills painters, 
sculptors, glass artists, musicians and much more all in one place”.  While 
acknowledging that live music occurred during the exhibition, the Applicant submitted 
that it had requested the City of Armadale to ensure that noise levels would be at 
acceptable levels so as not to cause disturbances to the neighbours.

41. In relation to concerns that the premises will operate as a bottleshop, the Applicant 
submitted that this “has never been the intention of the Applicant” and the grant of a 
hotel licence would allow it to sell packaged liquor to persons attending a function at 
the premises, dining at the restaurant or staying at the premises.

42. Furthermore, seeing as the Applicant is already operating as a restaurant and function 
centre which has had an event every weekend, it was also submitted that there is no 
evidence to suggest that the grant of a hotel licence would lead to an increase in 
traffic.
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43. The Applicant asserted its view that the grant of a hotel licence will not cause ill-harm 
or impact on the amenity of the locality.

Ms Ingram

44. In her responsive submissions Ms Ingram reiterated her concerns regarding the 
increase of fire risk associated with the operations of the premises and stated that 
there was a fire in one of the premises’ accommodation units in July 2014, which 
occurred while the Applicant was managing the premises.

45. Ms Ingram also submitted that many visitors to the amenity will not be as acutely 
aware of fire risks as local residents and that increased activity combined with alcohol 
and cigarettes at the premises will increase the potential fire risk.

The Whites

46. The Whites’ responsive submissions reiterated the concerns broached in their 
objection and also raised concerns:

(a) that there will be more smoking of cigarettes outside the venue, which will impact 
on the smoke free environment enjoyed at their residence; and

(b) about how the application was advertised.

47. The Whites also submitted that:

“The applicant is aware of the noise disruption & trespassing of wedding 
parties & residents of the Avocados’ accommodation on our property.  This 
has continued to the present day.

The current weddings commence outdoors & even when they retire in 
doors, the noise of speeches & music is audible in our home (the 
ceremonies are held outdoors, not in the function room as stated by Tan & 
Tan).

We do not complain at every instant when the peace of our home & 
property is disrupted as we are willing to live in harmony & have a good 
relationship with our neighbours.

However if we are subject to the above disruptions now, the problem will 
definitely escalate with the granting of a hotel license with earlier hours of 
functioning.

We strongly object to the granting of the hotel license in this residential 
area.”

The Fowles

48. In their responsive submissions, the Fowles also raised concerns regarding the 
advertising of the application and, despite the Applicant’s assertion that it only wishes 
to serve alcohol to patrons having a meal, noted that on 3 November 2015, the 
Applicant registered the names Kelmscott Hotel and Kelmscott Motel with ASIC.  
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Similarly, the Fowles also noted that the Applicant’s Facebook banner reads 
“Cafe/Event Venue/Hotel”.  

49. In response to the Applicant’s assertions regarding the previous operators of the 
premises being responsible for noise complaints, the Fowles submitted that prior to 
February 2014, the Applicant actually owned and resided at the premises.  Similarly, 
the Fowles observed that the Applicant’s submission that its representatives have 
walked outside on a few occasions and listened for noise from the premises and 
submitted that:

(a) this approach is hardly a scientific measure of noise; and

(b) by these submissions, the Applicant acknowledged that there is noise emanating 
from the premises.

50. The Fowles also submitted that the Applicant has failed to properly address noise 
associated with the access and egress of patrons, vehicles and delivery trucks, as well 
as live music played outdoors.

51. In relation to the events in September 2015, the Fowles submitted that they did in fact 
complain to Armadale Council as a result of the noise from one of the concerts.

52. The Fowles also submitted that, notwithstanding the Applicant’s claims regarding how 
it intends to sell and supply packaged liquor, a hotel licence authorises the sale and 
supply of packaged liquor for consumption off the premises and the Applicant’s 
“intention” does not meant that it will not change its mind in relation to the sale of 
packaged liquor.

Ms O’Sullivan

53. In her responsive submissions, Ms O’Sullivan noted that the numbers of potential 
patrons greatly exceeds the available accommodation offered at the premises and also 
related her personal experience of surviving two fires at her home, before outlining 
concerns that:

(a) patrons may not be aware of the fact that the premises is located within a 
designated bushfire prone area; and

(b) patrons affected by alcohol may be slow to react in times of danger, exercise 
poor or diminished judgement and be unfamiliar with escape routes and the 
actions required when there is a fire emergency.
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54. Ms O’Sullivan also submitted that the current Planning Approvals in place by the City 
of Armadale are being contravened by the Applicant, which causes her to question the 
Applicant’s intentions if the hotel licence is granted, based on current and past 
practices. 2

The Keoghs

55. The responsive submissions of the Keoghs reiterated their primary objection and noted 
that the Applicant’s assertion regarding the lack of noise complaints does not mean 
that residents have not been disturbed.  

56. The Keoghs also submitted that while the venue may be suitable as a licensed 
restaurant and a limited function centre, “it would not be appropriate to have a hotel 
with all that might entail in that location.”

Mr Wells

57. The responsive submissions of Mr Wells noted that he resides with his wife in their 
residence; that they are mature-aged pensioners that were attracted to their residence 
about four years ago by the peaceful, semi-rural location. 

58. Mr Wells was also concerned that patrons of the premises will be ill-equipped to deal 
with a bushfire.

59. At the very least, Mr Wells submitted that all amplified external music, speeches etc 
should be banned if the licence is granted and firm measures taken to curb sound 
emissions from within the premises.  Similarly, Mr Wells noted that the Applicant’s 
submissions contain numerous pledges of intent, which he presumed, would be 
included as conditions on any licence.

60. Mr Wells also expressed concern that the resale value of his residence may be 
negatively impacted by the establishment of the proposed hotel, to the detriment of his 
future life plans.

Mr O’Sullivan

61. On 15 December 2015, Mr O’Sullivan lodged submissions regarding correspondence 
received from the City of Armadale about the City’s planning approval including 
restrictions that:

(a) limits the premises operating hours to 8 a.m. to 11 p.m.;

(b) prohibits the amplification of sound outside the reception centre building; and

2  Ms O’Sullivan’s closing submissions also sought to include a late objection by Gilbert Scherpenzeel and Joan 
Scherpenzeel. However, Mr and Mrs Scherpenzeel have been advised that I would not hear their late objection, 
given that there were numerous objections lodged within the specified time-frame which raised similar grounds.
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(c) limits the numbers of persons who may be present in reception centre and 
restaurant to a combined maximum accommodation of 120 persons.

62. Mr O’Sullivan also referred to comments from the City regarding the Noise 
Management Plan for the premises not being available to anyone but the Applicant 
and the Council and expressed concerns that it is important for the licensing authority 
and other interested persons to review how and what noise the Applicant proposes to 
manage in its Noise Management Plan.

Closing Submissions

The Applicant

63. On 17 December 2015, the Applicant filed its closing submissions, in which it replied to 
the objector’s responsive submissions.

64. In relation to concerns regarding the management of fire hazards, the Applicant 
acknowledged that a fire occurred in one of the units in July 2014 and submitted that:

(a) an investigation by the arson squad was unable to determine the cause of the 
fire; and

(b) all units have fire walls, so the fire did not spread outside the building.  

65. The Applicant further outlined a number of preventative methods already employed at 
the premises in relation to fire management and also undertook to:

(a) ensure that the premises will generally be a non-smoking venue, with the 
exception of designated smoking areas on paved areas;

(b) there will be ‘no smoking’ signs put around the licensed area; and

(c) staff will direct patrons to the designated smoking areas.

66. In relation to the objectors’ claims regarding loud and overbearing music during 
occasions that were held prior to February 2014, the Applicant submitted that it is 
unfair to lay blame on it for the actions of a tenant and reasserted its claim that it was 
not responsible, despite being on the property, due to its reluctance to interfere with 
the tenant’s right to quiet enjoyment, until it was satisfied that the tenant had constantly 
breached the conditions of the lease in relation to noise management, at which time 
the Applicant immediately terminated the lease and took over the premises.

67. In relation to the concerns of residents regarding the activities occurring in September 
last year due to the City of Armadale’s So Unexpected Artisan Exhibition and Artists 
Village, the Applicant submitted an email from the Council, in which it was stated that 
noise levels where “acceptable for this acoustic based local concert”.



DECISION OF DIRECTOR OF LIQUOR LICENSING [APP ID: A000187402]

Page 14

68. Similarly, the Applicant reasserted its intention for all future functions to be held in the 
function room, with the exception of wedding ceremonies which are usually held 
outside by the river in the afternoon and generally only last for twenty to thirty minutes, 
with the only music played when the bride walks down the aisle.

69. In relation to the registration of the business names, Kelmscott Hotel and Kelmscott 
Motel, the Applicant submits that his was done for commercial purposes that should 
have no effect on the current application given that the premises’ current trading name 
does not show up when people search for hotels or motels in the locality.

70. In relation to concerns regarding parking facilities and traffic conditions, the Applicant 
submitted that:

(a) the premises has 72 on-site car bays and in the event that there are insufficient 
parking bays, the Applicant will direct cars to park on the lawn; and

(b) there have never been problems with the intersection leading to the premises.

71. The Applicant reiterated its intention that the hotel licence is intended to primarily 
service patrons to the premises who have booked a function or are visiting the 
restaurant for a meal; and not to attract additional persons to the locality or to act as a 
‘bottleshop’.

72. The Applicant also submitted that the premises Avocados has operated as an 
accommodation, function centre and café/restaurant facility for a number of years and 
prior to this, the premises operated as a licensed restaurant and function facility and 
that a liquor licence was granted in respect of the premises in the 1970s, which 
remained in force until 1996.  The Applicant also asserted that it has not received any 
negative comments from the police of local authority about the manner in which the 
business is currently conducted on the premises or anti-social behaviour associated 
with the conduct of business.

73. As a result, the Applicant submitted that:

“We are unable to accept that any noise already emanating from the 
premises would be further increased as the premises is currently BYO and 
visits [sic] have always been able to bring in liquor from outside the facility.”

Mrs Ingram

74. In her closing submissions, Ms Ingram submitted that she has been a resident in her 
home for almost 40 years and reiterated her the view that the characteristics of noise 
is a complicated matter and highly subjective.

75. Ms Ingram also noted that the Applicant is running a business and submitted that it will 
therefore have a vested interest in raising profits through the increased patronage of 
the premises, which is likely to have a correspondingly negative influence on her 
lifestyle.
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Ms O’Sullivan

76. In her closing submissions, Ms O’Sullivan explained that she has lived in the same 
house for the last 18 years because she wanted to live in a quiet, semi-rural setting, 
away from the noises of “suburbia” and has enjoyed being a wildlife carer for many 
years, including enjoying the ability to release injured and orphaned wildlife on her own 
property.

77. While Ms O’Sullivan’s submissions also demonstrated her understanding that the 
proposed licensed premises has historically been used for functions, weddings and 
other events, she nonetheless submitted that:

“...it is only in the last 2 years that I have been impacted by the noise 
coming from this property, and only recently on a regular basis. I feel like I 
can no longer sit out on my deck and enjoy the peace & quiet, I can’t plan 
to have friends over and sit out and I am “waiting” each weekend for the 
music, cheering, clapping etc to start.”

78. Ms O’Sullivan also submitted that she feels like she is living near the ‘neighbour from 
hell’, who chooses to impact on all around him, with complete disregard.

79. In relation to her earlier concerns regarding whether the Applicant will abide by any 
conditions of the licence granted, given his disregard for the City of Armadale planning 
conditions, Ms O’Sullivan alleged that the Applicant currently operates outside of the 
hours approved by the City of Armadale and plays amplified music outdoors, noting 
that it “is irrelevant whether the music being played is when the bride walks down the 
aisle during daylight hours or if it’s at night and the duration of the time.  The playing of 
amplified music outdoors breaches the conditions of the approval granted by the City 
of Armadale.”

80. Ms O’Sullivan also:

(a) outlined her fears that the grant of a hotel licence will give the Applicant “free 
reign” and the impact on the quiet amenity of the semi-rural valley will escalate; 
and 

(b) submitted that, notwithstanding the Applicant’s submissions to the contrary, she 
is “unable to accept that the Applicant will not use the licence in its full capacity if 
granted, like anyone who is running a commercial enterprise would.”

Mr O’Sullivan

81. According to Mr O’Sullivan’s closing submissions, the Applicant has failed to address 
the real actual and potential negative effect of its business operations on the amenity 
or quiet of the locality.  In support of this view, it was submitted that the Applicant has 
not approached any of the residents in its vicinity to validate its assertions that its noise 
mitigation processes were working, particularly noting that the Applicant’s Acoustic 
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Assessment was based on a “totally different set of criteria and parameters than that 
which the Applicant proposes.”

82. Accordingly, Mr O’Sullivan submitted that without a valid Acoustic Assessment or 
verbal or written reports from credible sources, such as neighbours, the Applicant is 
reduced to making subjective assertions or erroneous leaps of logic and that all of the 
identified disturbances will increase in volume, in duration and in regularity if a licence 
is granted and will irrevocably alter the ambiance, quiet and good order of the locality.

Determination

83. Section 16 of the Act requires that the licensing authority should act without undue 
formality.  In this regard, s 16(7) further provides that the licensing authority is not 
bound by the rules of evidence or any practices or procedures applicable to courts of 
record and the authority is to act according to equity, good conscience and the 
substantial merits of the case without regard to technicalities and legal forms.  
Accordingly, although the Applicant has requested that I disregard some submissions 
of the interveners and objectors, which it claims were lodged out of time, I note that 
much of the information the Applicant has been critical of, merely seeks to respond to 
its own observations and criticisms of the other parties’ submissions.  I also note that 
the Applicant has responded to those issues and that there has therefore been no 
denial of procedural fairness.  Consequently, I am of the view that it is in the public 
interest that the objections and interventions, as presented, be permitted into 
evidence.

84. While the rules of evidence do not apply to proceedings before the licensing authority, 
decisions of the authority must be made on the balance of probabilities and be based 
on the evidence before it.  Furthermore, notwithstanding that s 5(2)(e) of the Act 
requires the licensing authority to provide as little formality or technicality as may be 
practicable, the evidence of the parties needs to be relevant, reliable and logically 
probative to assist the authority to assess the probability of the existence of the facts 
asserted in each case (refer Busswater Pty Ltd v Director of Liquor Licensing (LC 17of 
2010)).

85. Furthermore, while each application must be dealt with on its merits (refer s 33), the 
licensing authority has an absolute discretion to grant or refuse an application for any 
reason that it considers in the public interest (refer Palace Securities v Director of 
Liquor Licensing (1992) 7 WAR).

86. Therefore, in determining whether the grant of an application is in the public interest, 
it is necessary for me to exercise a discretionary value judgment confined only by the 
scope and purpose of the Act (refer Water Conservation and Irrigation Commission 
(NSW) v Browning (1947) 74 CLR 492; O’Sullivan v Farrer (1989) 168 CLR 210; 
Palace Securities Pty Ltd v Director of Liquor Licensing [1992] 7WAR 241; and Re 
Minister for Resources:  ex parte Cazaly Iron Pty Ltd (2007) WASCA 175).
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87. In McKinnon v Secretary, Department of Treasury [2005] FCAFC 142 Tamberlin J, 
said:

“The reference to ‘the public interest’ appears in an extensive range of legislative 
provisions upon which tribunals and courts are required to make determinations as 
to what decision will be in the public interest.  This expression is, on the 
authorities, one that does not have any fixed meaning. It is of the widest import 
and is generally not defined or described in the legislative framework, nor, 
generally speaking, can it be defined. It is not desirable that the courts or tribunals, 
in an attempt to prescribe some generally applicable rule, should give a description 
of the public interest that confines this expression.

The expression ‘in the public interest’ directs attention to that conclusion or 
determination which best serves the advancement of the interest or welfare of the 
public, society or the nation and its content will depend on each particular set of 
circumstances.”

88. In Woolworths Ltd v Director of Liquor Licensing [2013] WASCA 227, Buss J observed 
that:

“By s 5(2), in carrying out its functions under the Act, the ‘licensing 
authority’...shall have regard to the primary objects of the Act and to certain 
secondary objects.”

89. Accordingly, the factual matters which the licensing authority is bound to take into account in 
such a determination are those relevant to the primary and secondary objects of the Act as set 
out in s 5.  The authority is also entitled (but not bound) to take into account those matters 
prescribed in s 38(4) of the Act as part of its public interest considerations.

90. The primary objects of the Act, as set out in s 5(1) are:

(a) to regulate the sale, supply and consumption of liquor (s 5(1)(a)); 

(b) to minimise harm or ill-health caused to people, or any group of people, due to 
the use of liquor (s 5 (1)(b)); and

(c) to cater for the requirements of consumers for liquor and related services, with 
regard to the proper development of, relevantly, the liquor industry in the State 
(s 5(1)(c)).

91. The matters set out in s 38(4) of the Act, which do not limit the licensing authority’s 
public interest assessment under s 38(2), include:

(a) the harm or ill-health that might be caused to people, or any group of people, due 
to the use of liquor (par (a));

(b) the impact on the amenity of the locality in which the premises, or proposed 
premises are, or are to be, situated (par (b));
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(c) whether offence, annoyance, disturbance or inconvenience might be caused to 
people who reside or work in the vicinity of the licensed premises or proposed 
licensed premises (par (c)); and

(d) any other prescribed matter (par (d))3.

92. The Applicant submits that the grant of the application will not cause ill-harm or 
negatively impact on the amenity of the locality, whereas, the Objectors submit that 
they are already being disturbed by the operation of the premises as an unlicensed 
venue and expressed fear that this disturbance will drastically worsen as a result of the 
grant of a hotel licence.

93. While, a number of other grounds of objection were cited by the objectors relating to:

(a) the premises being located in an area with essentially a rural or semi-rural 
zoning;

(b) the establishment of the premises is incongruent with its quiet and tranquil 
bushland surroundings;

(c) the danger of fire being caused by the operations of the proposed licensed 
premises and that patrons may be ignorant of correct safety features associated 
with a successful emergency evacuation in the case of a bushfire; and

(d) cigarette smoke wafting from the premises into residents’ smoke free homes,

I note that the application is supported by a Certificate of Local Planning Authority, 
pursuant to s 40 of the Act, which certifies that the premises complies with all relevant 
planning laws under Town Planning Scheme No. 4.  As such, I can only conclude that 
the City of Armadale has considered such issues in its planning approval of the 
premises.  Accordingly, I do not intend to reconsider these issues in relation to my 
determination of the current application.

94. Similarly, notwithstanding that some objectors have questioned whether the 
application was advertised, I am satisfied that the Applicant has complied with the 
Director’s relevant instructions.

95. Furthermore, in relation to some of the objectors’ concerns regarding the grant of the 
application impacting negatively upon the value of their properties and there not being 
any ‘need’ for the licence, I advise that these are not valid grounds of objection 
permitted by the Act.

96. Therefore, the remaining grounds of objection essentially relate to concerns about:

3  No ‘other...matter’ has been prescribed pursuant to s 38(4)(d).



DECISION OF DIRECTOR OF LIQUOR LICENSING [APP ID: A000187402]

Page 19

(a) noise and disturbance arising from the premises; the extent of that noise; and 
whether or not noise issues can reasonably be expected to escalate as a result 
of the granting of the application; and

(b) increased patronage of the premises solely related to the purchase of packaged 
liquor.

97. After considering the evidence of the parties, I accept the submissions of the Applicant 
that it cannot be held accountable for the actions of the previous tenant and recognise 
the importance of a landlord affording a tenant quiet enjoyment of the property.  
However, I have noted that the Applicant appears to have failed to accept that the 
operation of the business, since its management, has had some impact on its 
neighbours.

98. Conversely, it seems clear to me from the submissions of the objectors that they 
consider the operation of the Applicant’s business is audible within their homes and 
impacts on their quiet enjoyment of their homes.

99. In this regard, it is relevant to note that the Applicant has submitted:

(a) that it will not play amplified music in outdoor areas, including in the alfresco 
area;

(b) that, while it will permit the playing of amplified music indoors, this will be in 
accordance with the independent acoustic assessment of the premises by 
Herring Storer Acoustics, which found that noise emissions are compliant with 
assigned noise levels;

(c) that amplified music will be required to be turned down by 10 p.m., with functions 
ceasing at 11 p.m.;

(d) that with the exception of the actual marriage ceremony, all other wedding-
related functions will be held wholly within the function room; and

100. In relation to the independent acoustic assessment of the premises by Herring Storer 
Acoustics, I have noted that the:

(a) noise emissions identified as ‘Noise Sources’ consisted of background ambient 
music and the patrons themselves; and

(b) calculated noise levels were also based on background ambient music when it 
was concluded that “it is unlikely that the noise emissions will be audible at 
neighbouring premises” and that “the calculated noise emissions are considered 
to comply with the Assigned Noise Levels.”

101. Accordingly, I consider that the Applicant’s own evidence clearly demonstrates that 
noise emissions from the premises can only be considered to be compliant with 
Assigned Noise Levels under the Environmental Protection (Noise) Regulations 1997 if 
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music played at the premises consists of background ambient music only.  I further 
take it from the grounds of objection, that in its promotion of the premises as a BYO 
venue, the Applicant has failed to comply with the findings the Acoustic Assessment.

102. Similarly, regardless of the Applicant’s submissions about the numbers of persons who 
may be accommodated in each part of the premises, I am aware that in the planning 
approval for the premises, the local government authority has imposed a combined 
maximum accommodation number of only 120 persons in the restaurant area, function 
centre and external areas associated with the onsite consumption of liquor, excluding 
those persons who are lodgers (i.e. staying in the chalets).

103. Furthermore, in response to the notice of intervention, I have also noted that the 
Applicant has undertaken to engage two crowd controllers, licensed under the 
Securities and Related Activities (Control) Act 1996, when patrons exceed 100 
persons, to assist in the responsible management and control of the premises.

104. Additionally, given the Applicant’s submissions that it already operates an unlicensed 
restaurant and function centre at the premises and that the sale of packaged liquor is 
not intended as a means to attract additional customers to the premises or to act as a 
‘bottleshop’, I also accept its submission that there is no evidence to suggest that the 
grant of a hotel licence would lead to an increase in traffic.

105. Therefore, while I accept that noise emanating from the premises has caused 
residents some disturbance, I am not persuaded that it is an on-going and frequent to 
such an extent that the ground of objection has been made out, as required by 
s 73(10) of the Act.  In arriving at this conclusion, I have also noted that some 
objectors have indicated that their concerns would be addressed if all external music 
was banned and firm measures taken to curb sound emissions emanating from the 
premises.

106. In my view, the objectors’ concerns about noise and increased patronage arising from 
packaged liquor sales can be sufficiently mitigated through the imposition of trading 
conditions on the licence.

107. Also, while I have noted the concerns of Ms O’Sullivan that the Applicant has 
contravened the Planning Approval imposed by the City of Armadale, which therefore 
raises the question of whether it will comply with restrictive licence conditions, I am of 
the view that the regulatory regime of the Act, which is enforced by both police and 
inspectors authorised by the Director, is rigorous enough to ensure compliance with 
the licence conditions or the taking of relevant disciplinary action, if necessary.

108. After considering all of the evidence of the parties, it is my view that the granting of a 
licence with stringent trading conditions, derived from the Applicant’s own evidence 
and the planning approval by the City of Armadale, will forward the Act’s objects of 
catering for the requirements of consumers for liquor and related services (refer 
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s 5(1)(c)) and facilitate the use and development of licensed facilities reflecting the 
diversity of the requirements of consumers (refer s 5(2)(a)).

109. Therefore, I am satisfied that the Applicant has complied with all the necessary 
statutory criteria requirements and conditions precedent to the application being 
granted and that the grant of the application is in the public interest.

110. Accordingly, the licence is conditionally granted, subject to the following conditions:

(c) a certificate under s 39 of the Act being lodged before the operation of the 
licence;

(d) compliance with the Local Government Act 1960, Health Act 1911 and any 
written law relating to the sewerage and drainage of these premise;

(e) all work being completed within 12 months in accordance with the plans and 
specifications dated 14 August 2015;

(f) the recommendations of the Inspector of Licensed Premises on the Schedule of 
Requirements dated 15 October 2015 being satisfactorily completed and the 
Director of Liquor Licensing being notified in writing at least 21 days prior to 
applicant wishing to trade under the licence;

(g) a final inspection by an Inspector of Licensed Premises being conducted to 
ensure that all requirements have been satisfactorily completed; and

(h) the applicant seeking confirmation of the grant on or before 13 April 2017, 
pursuant to s 62(4)(c) of the Act.

111. On confirmation of the conditional grant, the following conditions will be imposed on 
the issue of the licence:

(a) Trading hours:

(i) Pursuant to ss 98 and 64 of the Act, the permitted trading hours are 
specified as:

(1) Monday to Saturday, from 8 a.m. to 11 p.m.;

(2) Sunday, from 10 a.m. to 10 p.m.;

(3) on Good Friday or Christmas Day, from 12 noon to 10 p.m., but only 
for liquor sold ancillary to a meal supplied by the licensee; and

(4) on ANZAC Day, from 12 noon to 11 p.m.

(ii) The permitted hours under a hotel licence for the sale of liquor to a lodger 
are unrestricted.
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(b) Trading conditions:

(i) The licensee is authorised to sell and supply liquor in accordance with the 
provisions of s 41 of the Act as it relates to a hotel licence.

(ii) During the permitted trading hours specified above, the licensee is 
authorised to sell and supply liquor for consumption on the licensed 
premises and as packaged liquor for consumption off the licensed 
premises.

(iii) Other than lodgers, the maximum number of persons permitted to be on 
the licensed premises at any time is 120 persons.

(iv) Food must be available during trading hours.

(v) No sound amplification shall take place outside the reception centre building.

(vi) Consistent with the Acoustic Assessment dated October 2012, all entertainment at 
the premises is restricted to low level background ambient music.

(vii) The licensee is prohibited from any external promotion of the sale of packaged 
liquor from the premises.

(viii) The licensee shall not promote or sell drinks which offer liquor by virtue of 
their ‘emotive’ titles such as (but not exclusive to) ‘laybacks’, ‘shooters’, 
‘slammers’, ‘test tubes’ and ‘blasters’.

(ix) The licensee shall not promote, advertise or employ incentives which 
encourage cheap or discounted liquor or encourage the excessive 
consumption of liquor.

(x) No liquor is to be supplied mixed with energy drinks.  For the purposes of 
this condition “energy drink” has the same meaning as formulated 
caffeinated beverage within the Australia New Zealand Food Standards 
Code with a composition of 145mg/l of caffeine or greater.

(xi) The licensee is to provide a reasonable range of non-alcoholic and low-
alcohol liquor products during all trading hours.

(xii) Security:

(1) On any day when patrons numbers exceed 100 patrons, the licensee is 
to employ for two Security Personnel to monitor and patrol the 
licensed area.

(2) Security Personal are to remain at full strength until 30 minutes 
after the event or function finishes or until 30 minutes after closing.
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(3) For the purpose of this condition, “Security Personnel” is defined as 
crowd control officers licensed under the Security and Related 
Activities (Control) Act 1996 (“Crowd Control Officers”). 

(xiii) A video surveillance system must be in place and operational.  The system must 
comply with the minimum requirements identified in the Director’s Minimum 
Standards - Closed Circuit Television (CCTV) Security System policy and be 
maintained in accordance with the Director’s Safety and Security at Licensed 
Premises policy.

(c) Entertainment Condition:

(i) A person resorting to, or on the premises, including the licensee or 
manager, or an employee or agent of the licensee or manager, shall not:

(a) be immodestly or indecently dressed on the licensed premises, 
and/or

(b) ii. take part in, undertake or perform any activity or entertainment on 
the licensed premises in a lewd or indecent manner.

(ii) The licensee or manager, or an employee or agent of the licensee or 
manager, is prohibited from:

(1) exhibiting or showing, or causing, suffering or permitting to be 
exhibited or shown, on the licensed premises any “R 18+”, “X 18+” 
or “RC” classified film or computer game or “Category 1 – 
Restricted” or “Category 2 – Restricted” publication, or extract 
therefrom; or

(2) causing, suffering or permitting any person employed, engaged or 
otherwise contracted to undertake any activity or perform any 
entertainment on the licensed premises to be immodestly or 
indecently dressed on the licensed premises; or

(3) causing, suffering or permitting any person to take part in, 
undertake or perform any activity or entertainment on the licensed 
premises in a lewd or indecent manner.

(iii) In this condition “licensed premises” includes any premises, place or area:

(1) which is appurtenant to the licensed premises; or

(2) in respect of which an extended trading permit granted to the 
licensee is for the time being in force,
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but does not include any part of the premises which is reserved for the 
private use of the licensee, manager or employees of the licensee and to 
which the public does not have access.

(d) Compliance with Harm Minimisation Policy:

(i) The licensee has lodged a copy of the House Management Policy, Code of 
Conduct and Management Plan developed for these premises in 
accordance with the Harm Minimisation Policy.  These documents must be 
retained on the licensed premises and produced to any Authorised Officer 
if required.

(e) Dress standard (Outlaw Motor Cycle Gangs):

(i) The following dress standard applies during the permitted trading hours:

(1) jackets or any other clothing or accessory, or any clearly visible 
body marking, bearing patches or insignia of any Outlaw Motor 
Cycle Gangs not limited to, but including, the following listed Outlaw 
Motor Cycle Gangs, are not permitted to be worn or to be visible on 
the licensed premises:

a) Coffin Cheaters;
b) Club Deroes;
c) Gods Garbage;
d) Gypsy Jokers;
e) Outlaws;
f) Finks;
g) Rebels;
h) Comancheroes;
i) Hell’s Angels;
j) Rock Machine; 
k) Mongols;
l) Lone Wolf; and
m) Bandidos.

(2) A notice is to be displayed at all entrances to the licensed 
area/event reflecting this condition.

General

112. Pursuant to s 127(2) of the Act, a prescribed licence fee will be payable prior to the 
operation of the licence.

113. The Applicant is reminded that trading may not commence without the prior written 
approval of the licensing authority.
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114. Parties to this matter dissatisfied with the outcome may seek a review of the Decision 
under s 25 of the Act. The application for review must be lodged with the Liquor 
Commission within one month after the date upon which the parties receive notice of 
this Decision.

115. This matter has been determined by me under delegation pursuant to s 15 of the Act.

Brett Snell
DELEGATE OF THE DIRECTOR OF LIQUOR LICENSING




