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French CJ, Gummow, Hayne, Heydon and Crennan JJ

1 September, 10 November 2009
-- Canberra
[2009] HCA 47

Negligence — Duty of care - Alcohol server liability — Whether licensee and proprietor of licensed premises
owed duty of care to patron — Vulnerability -- Commercial conduct — Informal arrangement -- Autonomy —
Coherence with other torts — Assault - Battery - False imprisonment -- Bailment -- Coherence with statutory
duties imposed upon liquor licensees - Exceptional case — Difficulty of defining and determining intoxication --
Position under Canadian law — (TAS) Liquor and Accommedation Act 1990 ss 62, 78, 79, 79A, 80 - (TAS) Read
Safety (Alcohol and Drugs) Act 1970 ss 4, 5 - (TAS) Traffic Act 1925 s 41A.

Negligence -- Standard of care - Breach of duty — Failure to telephone wife — Failure to delay departure —-
Failure to resist return of motorcyele — Failure to refuse to hand over motorcycle — Failure to take patron home
— Whether duty of care satisfied by offer to telephone wife.

Negligence — Causation - Whether causal connection between failure to telephene wife and death of
motorcyclist established.

Courts and judicial system - Precedent -- Stare decisis — Decision of intermediate appellate court of another
jurisdiction - Duty to follow decision unless plainly wrong -- Need to avoid nndesirable disconformity between
decisions of intermediate appellate courts — Avoidance of confusion -- Discouragement of baseless or doomed

litigation.

In late January 2002, Shane Scott was drinking at the Tandara Motor Inn. Early in the evening, Scott agreed to have the
motorcycle he had intended to ride home locked in a storeroom. He gave the keys to the licensee, Michael Kirkpatrick.
The understanding was that Scott's wife would collect him later in the evening. After drinking for a few hours, Scott
was refused service. Kirkpatrick asked Scott for his wife's telephone number but Scott aggressively refused to disclose
it. Scott demanded his motorcycle and keys. Kirkpatrick attempted to resist Scott but Scott was insistent. Ultimately,
Kirkpatrick handed over the motorcycle and the keys. Having consumed seven or eight cans of Jack Daniels and cola,
Scott left the inn on his wife's motoreycle and rode home. A short distance from home, he drove off the road and was
killed. His blood alcohol reading was 0.253.

His widow commenced proceedings in the Supreme Court of Tasmania against the proprietor of the inn, CAL No 14
Pty Ltd, and Kirkpatrick. The Motor Accidents Insurance Board also commenced proceedings against these parties to
recover sums paid to Mrs Scott,

At first instance, Blow J held that CAL No 14 and Kirkpatrick did not owe a duty of care to Mr Scott but, if they did,
they were in breach of their duty, and their breach caused Scott's injuries, which led to his death. See Scort v CAL
No 14 Pty Ltd (2007) 17 Tas R 72 ; {2007] TASSC 94.

An appeal by Scott and the Motor Accidents Insurance Board to the Full Court of the Supreme Court of Tasmania was
successful, with a majority (Evans and Tennent JJ, Crawford CT dissenting) finding that CAL No 14 and Kirkpatrick
owed a duty of care to Mr Scott. Their Honours also found the elements of breach of duty and causation had been
established. See Scoft v CAL No 14 Pty Ltd v/as Tandara Motor Inn (No 2} (2009) 256 ALR 512 ; 52 MVR 45 ;
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i2009] TASSC 2.
Held, allowing the appeal (per curiam):
Per Gummow, Heydon and Crennan JJ (French CJ agreeing, Hayne J not deciding):

(1) Mrs Scott had failed to prove that there was a causal connection hetween Kirkpatrick's failure to telephone her and
the death of her husband. There was no evidence that Kirkpatrick knew Mrs Scott's home or mobile telephone number.
There was no person present, other than Mr Scoit, from whom these telephone numbers could have been obtained.

Mr Scott had indicated that he would not disclose his wife's telephone numbers. Even if the telephone numbers had
been obtained, it had not been established that Mrs Scott could have been contacted before she left home to search for
her husband or that, if Mrs Scott had been contacted, she would have arrived on the premises before her husband had
left: at [1], [13], [16]-[20], [62].

(i1) Mrs Scott had failed to prove that there was a breach of duty. The principal ground for establishing breach of duty
was the alleged failure by Kirkpatrick to telephone Mrs Scott but Kirkpatrick did not have, and could not reasonably
have obiained, Mrs Scott's telephone numbers. In any event, Kirkpatrick had arguably complied with his duty by
offering to telephone Mrs Scott: at [1], [13], [23]-[30], [62].

Per Gummow, Heydon and Crennan JI (French CJ and Hayne J agreeing):

(1ii) CAL No 14 and Kirkpatrick did not owe Mr Scott a duty of care in relation to the means by which Scott could be
protected against the risks of driving his motorcycle while intoxicated. Scott was not vulnerable and the imposition of
such a duty of care would have impinged upon his autonomy. The arrangement underpinning the putative duty of care
was an informal one. Moreover, to impose a duty of care in these circumstances would potentially lead to a lack of
coherence with other torts, such as assault, battery and false imprisonment, and with the statutory duties imposed upon
liquor licensees. This was not an exceptional case requiring the imposition of a duty of care: at {1], [13], [33]-

[453, [62].

Sullivan v Moody (2001) 207 CLR 562 ; 183 ALR 404 ; 28 Fam LR 104 ; [2001]1 HCA 59, applied
Per Gummow, Heydon and Crennan JI (Hayne J agreeing, French CJ not deciding):

(iv) The Full Court of the Supreme Court of Tasmania did not find the present case to be an exceptional one.
Therefore, it was obliged to follow the decision of the New South Wales Court of Appeal in South Tweed Heads Rugby
League Football Club Ltd v Cole (2002) 55 NSWLR 113 ;36 MVR 335 ; [2002] NSWCA 205 unless it was satisfied
that that decision was plainly wrong. It failed to fulfil its duty in this regard: at [1], [51], [63].

Farah Constructions Pty Ltd v Say-Dee Pry Ltd (2007) 230 CLR 89 ; 236 ALR 209 ; [2007] HCA 22, applied

(v) Other than in exceptional cases, a licensee or a proprietor of licensed premises does not owe a duty of care to a
patron to monitor and to minimise his or her consumption of alcohol and to protect such a patron from the
consequences of his or her consumption of alcohol: at {11, [52]-[57], {62], [64].

Jordan House Ltd v Menow [1974] SCR 239, not followed

Gofd AT JE AR e g

Per Hayne I:

(vi) The duty of care postulated in the present case was cast in narrow and specific terms by reference to the particular
breach which happened and therefore by reference to the precise course of events which happened. Thus, the duty and
the breach were framed retrospectively by reference to what in fact happened, rather than being framed prospectively.
This disclosed an error of approach by the lower courts, providing an additional ground upon which to reject the
appeal: at [67]-[68]. -

Appeal

This was an appeal against a decision of the Full Court of the Supreme Court of Tasmania ((2009) 256 ALR 512 ;
52 MVR 45 ; [2009] TASSC 2), finding that an alcohol server owed a duty of care to a patron who drank excessively
and was subsequently killed while riding his motorcycle in an intoxicated state.

J Ruskin QC, K E Read and S 4 O'Meara instructed by Richard Mole & Associates for the appellants (Cal (No 14)
Pty Ltd {t/as Tandara Motor Inn} and Michael Andrew Kirkpatrick).
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B W Walker SC and C J Barlett instructed by Bartlents for the respondent in H7/2009 (Motor Accidents Insurance
Board).

S P Estcourt QC and 4 Darcey instructed by Wallace Wilkinson & Webster for the respondent in H8/2009 (Sandra
Scott).

French CJ.

[¥} [agree that the appeals should be allowed and that the orders proposed by Gummow, Heydon and Crennan JJ
should be made. 1 do so for the reason, explained by their Honours,! that the appellants did not owe to the deceased, in
the circumstances of this case, arelevant duty of care. [ agree also with their Honours' conclusions on causation? and
breach of duty.® I express no opinion on more general questions about the duty of care owed by publicans to their
customers or to persons other than their customers. The resolution of these questions in future will be likely to require
consideration of the liquor licensing laws and the civil liability statutes of the relevant siate or territory. The latter
statutes now contain provisions dealing with the effect of intoxication upon one or more of duty and standard of care,
breach and contributory negligence.’ As pointed out in the joint judgment,® the Civil Liability Act 2002 (Tas) was only
enacted on 19 December 2002 and is irrelevant to these proceedings.

Gummow, Heydon and Crennan JJ.

[2] At or shortly after 8.30 pm on 24 January 2002, Shane Scott left the Tandara Motor Inn, Triabunna, Tasmania (the
hotel}). His home was about 7 kilometres away. He planned to travel there on his wife's motorcycle. He ran off the road
about 700 metres from home and suffered fatal injuries. It was common ground that the accident resulted from his
ingestion of alcohol. His blood alcohol reading was 0.253 g per 100 m! of blood. He had drunk seven or eight cans of
Jack Daniels and cola at the hotel from 5.15 pm onwards.

P ALE 60l g
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Procedural history

[3] The claims. Mr Scott's wife, Sandra Scoft, instituted proceedings in the Supreme Court of Tasmania against CAL
No 14 Pty Lid, the proprietor of the hotel (the proprietor). She instituted additional proceedings against Michael
Andrew Kirkpatrick, who was the licensee of the hotel (the licensee). The proceedings were consolidated. The Motor
Accidents Insurance Board of Tasmania (the board) commenced proceedings to recover sums it had paid to or on
behalf of Mrs Scott. Those proceedings, like Mrs Scott's proceedings, alleged that the proprietor and the licensee owed,
and were in breach of, duties of care to Mr Scott.

[4] The trial judge. In the Supreme Court of Tasmania, Blow J held that the proprietor and the licensee did not owe any
relevant duty of care to Mr Scott; but that if they did, they were in breach of it, and that their breaches caused the

injuries which brought about his death.®

{5] The Full Court. Mrs Scott and the board each appealed to the Full Court of the Supreme Court of Tasmania. The
appeals were aliowed by Evans and Tennent JJ (Crawford CJ dissenting). The majority differed from the trial judge
and the Chief Justice in concluding that the proprietor and the licensee did each owe a duty of care, but agreed with

the mal judge that there was a breach of duty causing damage.”

[6] The appeal to this court. The proprietor and the licensee, by special feave, have appealed to this court against the
allowing by the Full Court of Mrs Scott's appeal and the board's appeal. Each appeal should be allowed for the
following reasons.

The facts

[71 Mr Scott worked for the Glamorgan-Spring Bay Council as a backhoe operator. The council's depot was adjacent to
the hotel. At lunchiime on 24 January 2002, Mr Scott agreed to meet a workmate, Mr Rex Kube, for a drink at the hotel
after work. After drinking a stubby of beer at the council's depot at about 5 pm, Mr Scott arrived at the public bar of the
hotel at 5.15 pm, where he met Mr Kube. Mr Scott had been a regular purchaser of liquor from the hotel's bottle shop
for consumption at home, but was not a regular patron of the public bar. Mr Scott began to drink cans of Jack Daniels
and cola, while Mr Kube drank eight ounce glasses of full strength beer, At least initially, they made purchases from
the licensee's wife. She ceased work between 530 and 6 pm. The licensee then took over. He was responsible for all
areas of the hotel: the public bar, the bottle shop, the area in which "Keno" gambling could take place, and the lounge.

[8] The "arrangement”. Between 6 and 6.30 pm, a rumour circulated that there was a police breathalyser or speed
camera near Orford, where Mr Scott lived. Mr Kube suggested to Mr Scott that he place his wife's motorcycle in a
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lockable room known as the storeroom or plant room. Mr Scott agreed. Mr Kube asked the licensee whether the
motorcycle could be secured in that way. It was the licensee's understanding that Mrs Scott would pick up her husband
later that night and that he would collect the motorcycle the next day. Mr Scott and Mr Kube, aided by the licensee, put
the motorcycle in the storeroom a little later.

Sa g E R s S
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The licensee then placed the keys to the motorcycle in the petty cash tin, which was the normal receptacle for key
handed over by customers.

[9] At about 7 pm Mrs Helen Kube arrived. She offered Mr Scott a lift home two or three times, but he refused, and
said on the last occasion that he would call his wife to come and get him. Mrs Kube did not detect signs of intoxication
in Mr Scott. She said that he "seemed okay" and "was talking okay"; that he did not seem to be uncoordinated, clumsy,
fumbling, unsteady, slurred in speech, or agitated; and that he did not lack focus. She did not support suggestions that
he was smelling of alcohol and had glazed eyes. Mr and Mrs Kube lefi between 7.45 and §.15 pm.

[10] Mr Scott refuses the licensee permission to ring Mrs Scott, After the Kubes had left, a significant incident took
place. Mrs Patricia Thirlway and her 10 year old daughter entered the public bar in order to watch tennis on television.
Mrs Thirlway had a conversation with Mr Scott about her brother, who aiso worked for the council. Mr Scott appeared
"friendly and normal". Mr Scott then left the public bar. He returned 10 or 15 minutes later and placed his head on his
hands on the bar. The licensee came into the bar, told Mr Scott he had had enough, said it was time to go home, and
asked for Mrs Scott's telephone number so that she could be contacted to come and get him. According to

Mrs Thirlway, Mr Scott said: "If T want my wife I'll fucken ring her myself". According to the licensee, after he had
asked Mr Scott whether he wanted him to ring Mrs Scott, Mr Scott became agitated and said: "If I want you to ring my
fuckin' wife, I'd fuckin' ask ya". The licensee responded: "Whoo hang on, whoo, whoo, whoo, this is not, you know,
don't go crook at me, this is not the arrangement that was made”. Mrs Thirlway told Mr Scott that the licensee was only
trying to do the right thing. Mr Scott then directed to Mrs Thirlway "a bit of a rant about the local council” — "a bit of a
hate session about the local council and the local community". Mrs Thirlway said he had changed "very quickly"”, he
"fired up all of a sudden"”, he became agitated, angry, stroppy and sufficiently strange and unpleasant for her not to
want to tall to him again. Mrs Thirlway did not want to be involved in a confrontation and tried to ignore Mr Scott.
Mr Scott put his head back on the bar and went quiet. Mrs Thirlway and her daughter then left. Like Mrs Kube,?

Mrs Thirlway did not notice any signs of intoxication in Mr Scott, either before he left the public bar or after he
returmed.

[E1] Mr Scott's departure. Mr Scott went outside for a couple of minutes and upon his return asked the licensee for the
motorcycle and its keys. The licensee asked three times whether Mr Scott was "right to ride" and each time Mr Scott
answered: "Yes, I'm fine". The licensee then said he would grab the motorcycie keys and the keys to the plant room.
He unlocked the plant room, Mr Scott jumped on the motorcycle, backed it out on his own without any apparent
trouble, adjusted his helmet straps and drove off. The failure of the licensee to insist that he call Mrs Scott o collect her
husband constitutes the only alleged breach of duty which remained a live issue in this court.

[12] Mrs Scott's alarm. On the evening in question Mrs Scott had planned not to return home until 8 pm, since she had
to run an errand alter work. She thought this may have been a reason for Mr Scott staying at the hotel instead of going
home. She reached home at 8 pm. By 8.30 pm she began to feel worried because her husband had not returned. She
drove past his place of work to see if he was

260 ALK stlf ur 4]
working late. She also drove past the hotel but did not see the motorcycle and returned home. The fatal accident took
place around 8.30 pm.

The outcome of the appeal

[13] The proprietor and the licensee must succeed for each of three independent reasons. First, even if there was a duty
of care, and even if it was breached, it has not been shown that the breach caused the death. Secondly, even if there
was a duty of care, it was not breached. Thirdly, there was no duty of care.

Causation

[14] For the board and Mrs Scott to succeed, it is necessary for them to prove that if the licensee had complied with the
alleged duty by telephoning Mrs Scott, that act would have prevented the damage. The death of Mr Scott made
causation inherently difficult to prove.

[15] The licensee accepted in his evidence that he had often rung the wife of a customer who had been "abusive” or a
"handful” and asked her to collect him. Mrs Scott gave evidence that if the licensee had telephoned her and requested
her to collect her husband at about 8 .30 pm, she would have done so. However, there are several obstacles to be
surmounted before it could be concluded on the balance of probabilities that the licensee could have called Mrs Scott,
that if he had she would have received the call, and that if she had come to the hotel, Mr Scott would have gone home
in her car.
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{16] First, although Mrs Scott had a telephone at home and a mobile telephone, there is no evidence that the licensee
knew either number. It was not suggested that the mobile telephone number was available in the local telephone
directory. The records of dealings with Mr Scott in the hotel's bottle shop did not contain his tefephone number. Both
the trial judge and Evans T said that simple inquiries would have produced one of the telephone numbers, but the
evidence was that at the time Mr Scott left there was no-one else in the public bar, and there was no evidence that
anyone else was on the premises. Hence it cannot be concluded that there was anyone present of whom the licensee
could have made inquiries except for Mr Scott.

[17} Secondly, it cannot be concluded that if Mr Scott had been asked for one of his wife's telephone numbers he would
have given it. The licensee had already asked him once, but that request had apparently angered Mr Scott so much that,
in the presence of a woman and a small girl, he refused with such aggression as to preclude, for practical purposes, any
further request being sensibly made. The reaction to the licensee's request had created an unpleasant and bitter
atmosphere. The reaction was so strong that it caused the licensee to wonder whether there was not something in

Mr Scott's family life which had caused it, and whether, just as Mr Scott obviously had troubles at work, he could have
had troubles at home. The trial judge was not mealy-mouthed in his assessment of the licensee's credibility: he
considered that he was not reliable about the quantity Mr Scott drank, that an answer to an interrogatory on that subject
was dishonest, and that he "might well have invented” another part of his evidence. But he did not criticise what the
ticensee said about the possible causes of Mr Scott's anger. Hence any further broaching by the licensee of a telephone
call by him to Mrs Scott would only have been likely to produce a second outburst, not a telephone number.

SO0 ALE 60 g 02

[18] Thirdly, there was necessarily imprecision in the times assigned by witnesses for the events of the evening, and
particularly for the times leading up to Mr Scott's departure from the hotel and the time of Mrs Scott's departure from
her home to search for Mr Scott. This is no criticism of either the witnesses who gave the evidence or the counsel who
elicited it. The Scott home was only about seven kilometres away. Even if the licensee had discovered the home
number, it is not possible to conclude on the balance of probabilities that a call would have reached Mrs Scott, before
she left home to search for Mr Scott or after she had retumed, al a time which would have enabled her to come to the
hotel in time to forestall her husband's departure by motorcycle.

119} Fourthly, even if the licensee had overcome all these obstacles and managed to procure the attendance of

Mrs Scott at the hotel before Mr Scott had departed, it cannot be inferred on the balance of probabilities that Mr Scott
would have responded meekly to her arrival. On the case against the licensee, if he decided to procure the arrival of
Mrs Scotit before Mr Scott left on the motorcycle and to obtain Mrs Scott's telephone number by means other than
asking Mr Scott, he would have had to have adopted tactics of delay and deception. And he would have had to disobey
Mr Scott's emphatically expressed command not to ring Mrs Scott.? Once Mr Scott appreciated that these tactics had
been used against him, the possibility that he would have grabbed the keys and driven off on the motorcycle is at least
as likely as the possibility that he would have agreed to being driven home by his wife.

[20] For those reasons it has not been shown that, even if the licensee had complied with the alleged duty, the accident
would have been prevented.

Breach of duty

[21] Five alleged breaches of duty. The Full Court majority considered that the proprietor and the licensee had
breached a duty to take reasonable care to "avoid Mr Scott riding" the motorcycle while so affected by alcohol as to
have a reduced capacity to do so safely. Avoidance here must mean prevention. Evans J found breach in three respects
-- a failure by the licensee to ring Mrs Scott; his failure to "deflect” Mr Scott from driving the motorcycle, or "delay”
his departure, or "stall” him, which was said to be "easy" to do; and his failure "to have manifested some resistance to
the return of the motorcycle”.'” To these three breaches Tennent J added a fourth -~ the licensee could have simply
refused to hand over the motorcycle -- and a fifth —- the licensee could have taken Mr Scott home himself.

[22] These five alleged breaches may be taken in turn.

[23] Failure to ring Mrs Scott. The first alleged breach, namely the failure to ring Mrs Scott, was essentially the only
one refied on by counsel for the board and for Mrs Scott in this court.” It is unsound for some of the reasons already
given in relation to causation: the licensee had no means of ringing Mrs Scott unless he asked Mr Scott for the number,
and to do so would be likely to generate, not the number, but a further violent -- perhaps more violent -- scene.

Said BTSN A

[24] Failure to deflect, delay, stall or manifest some resistance. The second and third alleged breaches involve the
difficulty that deflecting, delaying or stalling Mr Scott, apart from the deception which it would probably require and
which itself might have irritated Mr Scott, could not have lasted very long. If it lasted for any length of time, it would
have mvolved non-compliance with Mr Scott's desire to exercise his legal rights to possession of the motorcycle, It

httn:/Awww lexisnexis com/au/lecal/deliverv/PrintDoc daPinhHandle=1R£720.7 A 097 AlIVDNN



Page 6 0f 19

would be unlikely, given Mr Scotl's mood, that the licensee could maintain a posture of open non-compliance for long,
for a point would soon have been reached at which any manifestation of resistance by the licensee to returning the
motorcycle would involve the actual commission of a tort in refusing possession and would provoke Mr Scott into an
attempt to vindicate his rights by self-help. The licensee could not lawfully detain Mr Scott, or his wife's motorcycle, or
the keys to it. Deflecting, delaying or stalling would have been as ineffective as offering counselling to Mrs Cole in
Cole v South Tweed Heads Rugby League Football Club Lid, or persuading her to regain her sobriety in a quiet place

before departing from the Club.'?

[25] There are two flaws underlying the reasoning of Evans J (which was supported by Tennent I} in relation to the
second and third alleged breaches. One rests on the view that all that matters in assessing the question of breach is what

the person allegedly in breach of duty thought at the time. Thus Tennent J said (at [73]):'3

{73] Much was made of the legal position of |the Licensee] and Mr Scott in relation 1o the bike. That is, couid [the Licensce] have
refused te hand the bike over and, had he done so, could Mr Scott have used [force] o recover it? However, if is impiausible to
suggest that either of the men gave any thought at all to those issues. They have, with respeet, been raised in hindsight to justify
what actually happened,

And Evans J was "mclined to the view of Tennent J that it is implausible to suggest that, at the time, either of the men
addressed [the] question” of the legal rights and obligations of Mr Scott and the licensee in relation to the motorcycle. !
The actual thinking of the person allegedly in breach of a duty of care is not irrelevant, but since the issue turns on
what a reasonable person in the circumstances in which the person allegedly in breach is placed would do, factors other

than those which actually occurred o that person can also be material '

[26] The second flaw appears in what Evans I said of the third breach of duty (Scotr (No 2jat [57]):'¢

[57] ... Tam ... not suggesting that [the Licensee] should have refused to return the motoreycle at all costs. It would, however, have
been teasonable for him to have manifested some resistance to the return of the motorcycle. A response to the effect that he would
reJease the motorcycte upon checking with Mrs Scott that she was content that Mr Scott ride her motorcycle home in the state that
he was in would not have been inappropriate. Had Mr Scoft responded to any resistance with the threat of violence, it may well
have been reasonable to have given way. [ am not, however, satisfied that if [the Licensee] had resisted providing the motorcycle to
Mr Scott he would bave been

DO AL ARG a6
met with the threat of violence. It was not necessary for [the Licensee] to do anything, let alone manhandie Mr Scott, in order to
deny him access to the motorcycle which was locked away in a storeroom.

Similarly, Tennent J said that there was no evidence that Mr Scoit was likely to be physically aggressive.!” To the
contrary, Mr Scott had manifested a fair bit of verbal violence in refation fo the question of his wife being telephoned.
To say that he would not have threatened or used physical violence is to speculate, not to reach a conclusion
sustainable on the balance of probabilities. While the licensee did not have to manhandle Mr Scott to deny him access
to the motorcycle, he may have had to defend himself physically if Mr Scott had begun to demand the keys and back
the demand by force. Detached reflection is not demanded in assessing whether to give motorcycle keys to a man who
is entitled to them and who, though he has been drinking and s angry, does not appear to be unfit to drive. Counsel for
the proprietor and the licensee correctly submitted that a duty which required the licensee to deny Mr Scott access to
the keys carried a risk of exposing him to physical harm.

127) Refusal to hand over the motorcycle. As to the fourth alleged breach of duty — that the licensee could simply have
refused to hand over the motorcycle -- counsel for the board and Mrs Scott correctly declined to defend what Tennent J
said. If the licensee had done that, he would have been committing an illegal act.

{28] Licensee’s failure to drive Mr Scott home. Counsel refused to support the view that a fifth breach of duty was to be
found m the licensee's failure to drive Mr Scott home. There is no reason to suppose that Mr Scott would have
submitted tamely to being driven home by the licensee. Mr Scott had already refused two or three offers of a lift from
the Kubes. The trial judge specifically found that in view of Mr Scott's meod he would have refused an offer of
transport from the licensee or from anyone else whom the licensee may have arranged as a driver. Would it have been
reasonable for the sole person in charge of the hotel and its various areas to leave it for the period necessary to enable a
drive of about 15 kilometres to be undertaken? This question was not investigated in the evidence. If it had been, the
licensee's departure from his post may have been revealed to be a breach of his contractual or statutory duties. It is far
from clear thai the answer to the question should be in the affirmative.
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[28] Earlier compliance with duty. Another obstacle to the case advanced by the board and Mrs Scott on breach of duty
is that the duty was complied with once the licensee had made the offer to Mr Scoit to ring Mrs Scott. There is an

analogy with the finding in Cole'® that the Club discharged any duty of care to Mrs Cole by offering her safe transport
home.

[30] For those reasons, even if there was a duty of care, it was not breached.
Duty of care: the specific allegation in ¢his case
[31] The duty found by the Full Court majority. There is no doubt that the proprietor and the licensee owed Mr Scott

various duties to take reasonable care - for example, a duty to take reasonable care to ensure that the premises were
physically safe, and a duty to take reasonable care to ensure that equipment in

24
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operation, like gambiing machines and kegs. did not injure him. As indicated above,!? the duty relied on by the Full
Court majority was a duty (o take reasonable care to prevent Mr Scott from riding the motorcycle while so affected by
alcohol as to have a reduced capacity to ride it safely. It was not a duty to restrict service of alcohol to Mr Scott.

32} The duty advocated by counsel In this court counsel defended a somewhat narrower version of the duty relied on
by the Full Court majority. The duty was said to be a duty to take the reasonable care selected prospectively by

Mr Scott and the licensee as the means by which Mr Scott's interests in not facing the risks of driving the motorcycle
while intoxicated could be protected. The relevant means of taking care was to ring Mrs Scott so that she could collect
Mr Scott. Counsel for the board and Mrs Scott defended the Full Court majority's finding that the duty -~ or at least that
more qualified version of it - existed by referring to Mr Scott's vulnerability and to the capacity of the proprietor and
the licensee to influence events. They also referred to the central features of the relationship between the proprictor and
the licensee, on the one hand, and Mr Scott, on the other. Those features were said to be as follows. Conformably with
the commercial self-interest of the proprietor and the licensee, it was repeatedly stressed, intoxicating drinks were
being served to Mr Scott. Mr Scott was known to have arrived on the motorcycle. The licensee understood that the
drinks had the capacity to impair, and had probably already affected, Mr Scott’s capacity o ride the motorcycle home
safely, The rumoured deployment of a breathalyser check led to the licensee and Mr Scott arranging for the motorcycle
to be locked away because it was likely that Mr Scott would break the law if he were to ride it away. The arrangement
permitted the licensee to continue serving intoxicating drinks to Mr Scott, if Mr Scott so chose, because he would not
be trying to ride away drunk on the motorcycle. The contemplated impairment of Mr Scott's capacity to ride safely
included a diminished capacity to make sensible judgments. The solution reached by the arrangement was for

Mrs Scott to be contacted when Mr Scott was ready to go home. Eventually, the licensee decided, reasonably, that

Mr Scott had had enough to drink. Mr Scott then announced his changed judgment, such as it was, that he would try to
ride home.

Duty of care: the specific allegation rejected

[33] Was Mr Scott vulnerable? So far as this defence of the Full Court majority reasoning depends on the view that
Mr Scott was "vulnerable” or afflicted by a reduction in his capacity to make sensible judgments, it must be rejected.
He was a man of 41. He was an experienced drinker - "moderate to heavy", according to Mrs Scott. Neither Mrs Kube
nor Mrs Thirlway noticed any of the conventional signs of drunkenness in him. The licensee did refuse Mr Scott
service, but he was likely to be conscious of his own capacity under the influence of drinking. He assured the licensee
three times that he was fit to drive. He drove the motorcycle out of the storeroom without alerting the licensee to any
incapacity to drive. He knew the short route home very well,

{34] Commercial conduct. As to the commercial aspect of the parties’ dealings, counsel did not suggest that the licensee
was pressing drinks on Mr Scott, and accepted that the licensee may not even have supplied Mr Scott with any more
drinks after the arrangement was made.

RGNS LA .,

[35] No duty. Even if there can sometimes be a duty of care on a publican to take reasonable care in relation to the
fusture service of alcohoel or the consequences of having served it in the past, no duty can arise in the present

clrcumstances.

[36] Nature of the arrangement. The first reason why that is so turns on the nature of the arrangement. In some respects
it wag mischaracterised in the arguments of counsel for the board and Mrs Scott. The arrangement was no more than an
informal arrangement instigated by Mr Kube to meet Mr Scott's convenience. The goal was to store the motorcycle in
order to avoid Mr Scott being breathalysed, not in order to avoid him being physically injured or killed. It was

Mr Kube, not Mr Scott, whe requested that the motorcycle be locked up. The arrangement gave no authority over the
motorcycie to the licensee. The arrangement did not deprive Mr Scott of his right of immediate possession of the
motoreycle, The arrangement imposed no duty on the licensee to ring Mrs Scott: it merely assumed that Mrs Scott
would come in response to a call from Mr Scott or Mr Kube. The arrangement left it open to Mr Scott to terminate it if
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he wished: the sub-bailment of the keys and the motorcycle was both gratuitous and at will.

1371 Narrow jormulation of duty. The second reason for rejecting the duty of eare found by the Full Court majority, or
any qualified version of it, lies in the following circumstances. The formulation of the duty of care propounded on
behalf of the board and Mrs Scott is narrow. It selects a particular chain of circumstances leading towards Mr Scott's
death and contends that there was a duty to take care to prevent that chain of circumstances from occurring by
preventing Mr Scott from riding the motorcycle. The formulation obscures difficulties in recognising the duty.

[38] Mr Scott's autonomy. One of those difficulties is that the duty conflicts with Mr Scott’s autonomy. The duty on the
licensee would have prevented Mr Scott from acting in accordance with his desire to ride his wife's motorcycle home.?
This conflict does not arise where for some supervening or overriding reason a person who is owed the putative duty is
not autenemous, er fully autonomous - because, for example, some control must be exercised by the defendant over
another person who either was vulnerable before the control was first exercised, or has become vulnerable by reason of
the control having begun to be exercised. That is so for pupils in relation to their teachers, wards in relation to their
guardians, prisoners in relation to the risk of fire caused by the negligence of gaolers,?! prisoners in relation to the risk
of harm from other prisoners not properly restrained by gaolers,® patients in relation to hospitals, crowds in relation to
those charged with the duty to control them, and employees in relation fo their employers. But the relationship between
Mr Scott, on the one hand, and the proprietor and the licensee, on the other, did not impair Mr Scott’s autonomy, and
neither did the informal arrangement devised by Mr Kube.

[39] Lack of coherence with other torts. Another difficulty obscured by the narrow formulation of the duty of eare in
the light of the particular eventuality which came to pass is that of legal incoherence. If the duty claimed to rest on the
licensee existed, it would be incompatible with other duties owed by the

EE A AR S U I )
2O AL Gl ar a7

licensee.” If the claimed duty extended to a duty to threaten or to use physical force to prevent Mr Scott from
obtaining the keys to the motorcycle, for example, it clashed with the licensee's duty not to commit the torts of assault
and battery, and not to commit corresponding crimes. There are justifications which may be relied on as defences to
those torts, but the significance of those torts in preventing violence - abuse of police power against subjects and
disorders between subjects -- means that the torts should not be narrowed by recognising new justifications as the result
of a side wind blowing from the law of negligence. They are torts which ought not to receive significant reduction in
scope unless the legislature sees fit.

[40] Lack of coherence with law of bailment. The claimed duty also clashes with the licensee's duty as sub-bailee to
hand over the keys and the motorcycle to Mr Scott, bailee for his wife.2* The postulated duty on the licensee would
further clash with s 45 of the Criminal Code (Tas)* which gave Mr Scott the right to use force to obtain the keys and
the motorcycle. It is true that the licensee was entitled to use reasonable force to protect the keys and the motorcycle
from being taken by a trespasser.? But Mr Scott was not a trespasser. In addition to these clashes with the common law
of Australia and the enacted law of Tasmania, if the claimed duty extended to a duty to prevent Mr Scott leaving the
premises on the motorcycle to the possession of which he was entitled and which he had requested, it clashed with the
licensee's duty not to commit the fort of false imprisonment.

[41] Lack of coherence with legislative regimes in relation to alcohol. Further, even though the claimed duty did not
clash directly with the schemes appearing in the enacted law of Tasmania for controlling excessive drinking in hotels, it

did not sit well with them. The licensee had a statutory duty to refuse Mr Scott service’” and not to supply him with
liquor® if he appeared to be drunk, to

260 AT SG e f0E
require him to leave the hotel,” and to take reasonable steps to prevent the commission of an offence -- but only on
licensed premises.” A police officer had power to arrest Mr Scott if that officer had reasonable grounds to suspect that
Mr Scott had committed an offence by driving a vehicle under the influence of liquor to the extent that he was
incapable of having proper control of a vehicle.3! A police officer had power to forbid Mr Scott to drive the motorcycle
if that officer was of the opinion that he was incapable of having proper control of it, to direct him to deliver up the
keys of the motorcycle, and to take such steps as may have been necessary to render the motorcycle immobile or to
remove it to a place of safety.* As Crawford CJ pointed out,® the legislation did not give power of this kind to citizens
who were not police officers. The failure to comply with a

SO S

direction so given or the doing of an act so forbidden is a criminal offence, provided the police officer had reasonable
grounds for believing that, in all the circumstances of the case, the direction or prohibition was necessary in the
interests of Mr Scott, or of any other person, or of the public.* The legislation contains further detailed safeguards for
those persons subjected to the prohibitions, directions, and other conduct of police officers pursuant to its terms.3
These provisions leave no room for the suggestion that the law relating to the tort of negligence gave the licensee,
without regard to the careful statutory safeguards against abuse of police power, a power to arrest Mr Scott or control
his freedom to use property -- the motorcycle and its keys — to which he had a right of possession, Perhaps recognising

i
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this, counset for the board and Mrs Scott contended at trial that the licensee had a duty 1o call the police so that they
could exercise their statutory powers, but the trial judge rejected the view that this would have prevented the accident.
That rejection was accepted by Evans J, and the contention was not put to this court. Further, the assumption

[ PP ¥
ERSIE I A R T e

underlying the general criminal law of Tasmania and the Liquor and Accommodation Act 1990 (Tas)* is that licensed
premises are to be conducted in such a way as to minimise the risk of antagonism and violence. The conduct which the
claimed duty was said to require of the licensee -- paltering with Mr Scott, deceiving him, repeating suggestions about
ringing Mrs Scott which had upset him, refusing his lawful requests for his wife's property — was liable to stimulate
antagomism and violence, not minimise it. As this case is dealing with the common law of negligence across Australia,
not just m Tasmania, it should be noted that all jurisdictions have legislation raising similar problems of legal
coherence to those which are raised by the Tasmanian legislation,

[42] Conclusion on legal coherence. In the words of Gleeson CJ, Gaudron, McHugh, Hayne and Callinan JJ in

Sullivan,’” to conclude that the law of negligence creates a duty in the present circumstances "would subvert many
other principles of law, and statutory provisions, which strike a balance of rights and ebligations, duties and freedoms”.

[43] Conflict between case on duty and case on breach. Yet another difficulty is that the case urged by counsel for the
board and Mrs Scotf in relation to duty conflicts with the case which Evans J accepted in relation to breach. As already
noted, Evans I said in relation to breach that the licensee should have delayed, deflected and stalled in order to prevent
Mr Scott getting the keys and hence the motorcycle; that he should have "manifested some resistance” to returning
those items, but not that he "should have refused to return the motorcycle at all costs”.*® The assumptions underlying
this reasoning are that the licensee had no power to refuse to return the keys and the motorcycle, and no power to resist
Mr Scott's desires. The assumptions underlying the duty case, once it is moved, as it must be, away from its narrow
formulation tailored to the precise circumstances of the damage, are that the licensee did have power to refuse to return
the keys and the motorcycle, and did have power to use force if Mr Scott tried to obtain the keys and the motorcycle by
force, or tried to leave on the motorcycie. These contradictions point against the soundness of the case on duty.

144} An "exceptional” case? Judges who have generally opposed the creation of duties of care on the part of publicans
to their custamers in relation to the consequences of serving alcohol have left open the possibility that they may exist in
"exceptional” cases.’® Examples of exceptional cases may include those where "a person is so intoxicated as to be
completely incapable of any rational judgment or of looking after himself or herself, and the intoxication results from
alcohol knowingly supplied by an innkeeper to that person for consmmption on the premises" 0 Blow J thought that it
would be reasonable also to make exceptions for intellectually impaired drinkers, drinkers known to be mentally iil,
and drinkers who become unconscious.*! But the present circumstances bear no resemblance to those. This was not an

exceptional case in that sense, nor, though counsel repeatedly hinted to the contrary, in any other sense.
SEH LR GG e 627

[45] Concilusion. For those reasons Blow T and Crawford CJ were correct to hold that no duty of care was owed by the
proprietor or the licensee.

Duty of care owed by publicans to customers: general

[46] General questions. Do publicans owe a duty to take care not to serve customers who have passed a certain point of
inebriation? And do they owe a duty to take positive steps to ensure the safety of customers who have passed that point

after they leave the publican's premises?*

[47} Because of the very specific duty which the Full Court majority found in this case, and the even more specific
duty which counsel for the board and Mrs Scott advocated in this court, these general questions in one sense do not
arise. The approach at least of counsel assumes that in general the answers to those questions will be in the negative.
Counsel pursued their clients' interests by concentrating instead on endeavouring to treat the present case as falling
within an exception to those general principles of non-liability.

[48] A question of stare decisis. However, it is important to note that the proceedings in the Supreme Court of
Tasmania reveal a split in approach to stare decisis. Blow T adopted one approach. The Full Court majority adopted
another. The latter approach was erroneous and potentially damaging. The split arises in this way.

{49] The decision of this court in Cole®® was not, strictly speaking, an authority binding the Tasmanian courts to hold
that publicans owe no duty of care to patrons in relation to the amount of alcohol served and the consequences of its
service, save in exceptional cases. Callinan J upheld that proposition.* Gleeson CJ** decided that in the circumsiances
of that case there was no duty of care, but did so in terms consistent with the proposition upheld by Callinan J. On the
other hand, McHugh J denied the proposition.* So did Kirby I.*7 Gummow and Hayne 1T expressly declined to decide
the point.*® Blow 1,* while not considering the decision of this curt to be binding in relation to duty, did follow the
ratio decidendi of the decision of the New South Wales Court of Appeal in Cole's case, which this court upheld in the
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thought in most societies - certainly our society -- that on balance and subject to legislative controls public drinking, at
least for those with a taste for that pastime, is beneficial. As Holmes I, writing amidst the evils of the Prohibition era,

said: “Wine has been thought good for man from the time of the Apostles unfil recent years”.8! Almost all societies
reveal a propensity to resort to alcohol or some other

P \'?t 7 T

disinhibiting substance for purposes of relaxation. Now some drinkers are afflicted by the disease of alcoholmn some
have other health problems which alcohol caused or exacerbates, and some behave badly after drinking. But it isa
matter of personal decision and individual responsibility how each pa,rtmuidr drinker deals with these difficulties and
dangers. Balancing the pleasures of drinking with the importance of minimising the harm that may flow to a drinker Is
also a matter of personal decision and individual responsibility. It is a matier more fairly to be placed on the drinker
than the seller of drink. To encourage interference by publicans, nervous about Hability, with the individual freedom of
drinkers to choose how much to drink and at what pace is to take a very large step. it is a step for legislatures, not
courts, and it is a step which legislatures have taken only after mature consideration. It would be paradoxical if
merbers of the public who "may deliberately wish to becomne intoxicated and to lose the inhibitions and self-
awareness of sobriety™,? and for that reason are attracted to attend hotels and restaurants, were to have that desire
thwarted because the tort of negligence encouraged an interfering paternalism on the part of those who run the hotels

and restaurants,

I55] A duty to take reasonable care to ensure that persons whose capacity to care for themselves is impaired are
safeguarded also encounters the problems of customer autonomy® and legal coherence® discussed above. A further
problem of legal soherence arises where legislation compels a publican fo eject a drunken customer but the tort of
negligence requires the person's safety to be safeguarded by not pemmitting the person to drive or to walk along busy
roads, and hence requires the person to be detained by some means. Even if the customer wants to feave, the publican
is caught between the dilemma of committing the torts of false imprisonment or battery and committing the tort of

negligence.

166] The Canadian position. The conclusion that there is no relevant duty accords with English authority.% It has,
however, been rejected in the Supreme Court of Canada in Jordan House Lid v Menow * That case is distinguishable.
The defendant, unlike the proprictor and the licensee in this case, was aware of the plaintiff's intoxicated condition.
Martland, Spence and Laskin JJ noted that the defendant knew that the plaintiff "had a tendency to drink to excess and
then to act recklessly” and annoy other customers, that a year earlier he had been banned from the hotel for a period of
time because he annoyed other customers, and that the hotel's employees had been instructed not to serve him unless he
was accompanied by a responsible person.® Judson and Ritchie JJ stressed that the defendant knew of the plaintiff's
“somewhat limited capacity for consuming aleoholic stimulants without becoming befuddled and sometimes
obstreperous”. % More fundamentally, however, the seasoning is unconvincing becausce of its failure to take into

account and analyse the considerations of
3 {8 606 0 675

principle referred (o above, particularly the consideration of legal incoherence.® Australian authontteq which have
adopted or appear to have approved the Canadian approach should not be followed.™

Puiy of care of publicans to persons other than their customers

1571 The conclusion that, save in exceptional circumstances, publicans owe no duty ef eare to their customers in
relation to how much alcohol is served and the consequences of serving it says nothing about whether publicans owe a
duty to third pariies who may be damaged by reason of the infoxication of those customers. Defendants owe duties of
eare not to the world, but to particular plaintiffs. Some of the arguments against imposing a duty of care on publicans
to their customers may have less application where the plaintiff is a third party injured by the customer. The Supreme
Court of Canada has recognised, in statements not necessary to the decision, that there is a duty of care fo a third
party.” The Supreme Court regarded this as a logical step from the conclusion that there s a duty to the customer.” In
this country, since there is generally no duty to the customer, the step cannot be taken on that ground. Whether it is

open on some other ground must be left to a case raising the 1ssue.
The Civil Liability Aet 2002 (Tas)
i58] Mr Scott died on 24 January 2002. The Civil Liability Act 2002 (Tas) contains some provisions felevant, 1 cases

involving intoxication, to contributory negligence and breach of duty. But since the legislation was only enacted on
19 December 2002 and came into force thereafter prospectively, it is irrelevant to the issues in these appeals.

Orders
{59] The following orders should be made.

Viaster No H7 of 2009



Page 120119

(1) Appeal allowed.

{2) Orders of the Full Court of the Supreme Court of Tasmania set aside and in lieu thereof order that the
appeal to that court be dismissed.

* The respondent is to pay the appellants’ costs of the hearing in the Full Court of the Supreme Court of
Tasmania and in this court.

Matter No HE8 of 2009

(1) Appeal allowed.

(2) Orders of the Full Court of the Supreme Court of Tasmania set aside and in lieu thereof order that the
appeal to that court be dismissed.

(3) The respondent is to pay the appellants' costs of the hearing in the Full Court of the Supreme Court of
Tasmamia and in this court,

Hayne I.

[60] Mr Shane Scott, the husband of the respondent to one of these appeals, died when the motorcycle he was riding
home from a hotel near his workplace left the road and collided with the guardrail on a bridge. He was about
700 metres from home. He had a blood alcohol reading of 0.253 g per 100 ml of blood.

SO AN st af 626

[61] Mr Scott's widow and the Motor Accidents Insurance Board alleged that the proprictor and the licensee of the
hotel at which Mr Scott had been drinking owed and breached a duty of care to Mr Scott and that the negligence of
each was a cause of his death, The facts and the arguments of the parties are set out in the joint reasons of Gummow,
Heydon and Crennan IJ.

162] 1 agree with Gummow, Heydon and Crennan JJ that, for the reasons their Honours give, neither the proprietor nor
the licensee owed Mr Scott a relevant duty. Questions of breach and causation need not be decided.

[63] T also agree with what their Honours say under the heading "A question of stare decisis".

[64] There was no relevant duty of care. For the reasons given by Gummow, Heydon and Crennan JI, cutside
exceptional cases, persons in the position of the proprietor and the licensee owe no general duty of care at common
law to customers which requires them to monitor and minimise the service of alcohol or to protect customers from the
consequences of the alcohol they choose to consume. Whether or when there could be any exception to that general
rule need not be decided. This was not such a case.

[65] It was not submitted that the proprietor or the licensee breached any duty of care by serving or continuing to serve
alcohol to Mr Scott. That is, it was not submitted that either the proprietor or the licensee owed a duty of care that
required them to monitor or minimise the service of alcohol to Mr Scott. As the joint reasons show, this court's decision
in Cole v South Tweed Heads Rugby League Football Club Lid,” and the decision of the Court of Appeal of New
South Wales from which that appeal was brought,™ would have presented serious obstacles in the way of any such
submission.

[66] In this court the duty allegedly owed by the proprietor and the licensee concerned protecting Mr Scott from the
consequences of the alcohol he chose to consume. As ultimately framed i oral argument, the duty was very specific -
to take reasonable steps to do as the licensee and Mr Scott had originally agreed: telephone Mrs Scott when Mr Scott
was ready to go home. Expressing the duty in this way had the parties to the arrangement fix the content of the duty
which one owed to the other. Tt did that not as a particular statement of some more general duty to take reasonable care
for the safety of another, but as if the arrangement were one for breach of which damages should be allowed. But there
was no contract.

[67] I would add to the reasons given by Gummow, Heydon and Crennan 17 for rejecting this formulation of the duty
of care, the following additional consideration.

[68] Because the duty relied on in this court was framed so specifically, it merged the separate inquiries about duty of
care and breach of duty. The merger that resulted carried with it the vice of retrospective over-specificity of breach

identified in Romeo v Conservation Commission (NT)™ and in the diving cases

RN

of Vairy v Wyong Shire Council,"*Mulligan v Coffs Harbour City Council,” and Roads and Traffic Authority (NSW) v
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Dederer.™® The duty alleged was framed by reference to the particular breach that was alleged and thus by reference to
the course of the events that had happened. Because the breach assigned was not framed prospectively the duty, too,
was framed retrospectively, by too specific reference to what had happened. These are reasons encugh to reject the
formulation of duty advanced in argument in this court.

[69] The appeal should be allowed and consequential orders made in the form proposed by Gummow, Heydon and
Crennan JJ.

Orders

H7/2009 and HE/2009

(I}  Appeal allowed.

(2} Orders of the Full Court of the Supreme Court of Tasmania set astde, and in lieu thereof order that the
appeal to that court be dismssed.

3) The respondent is to pay the appellants’ costs of the hearing in the Full Court of the Supreme Court of
Tasmania and in this cowrt.

1 See helow at [31]-[45].
2 Sec helow at { 14]-[20].

3 See below at [21]-{30].

4 Sections 47-50 of the Civii Liability Act 2002 (NSW}; s 14G of the Wrongs Act 1958 (Vic); ss 31(2) and 46-48 of the Civil Liability Act
1936 (SA); 55 46-49 of the Civil Liahility Act 2003 (Q); s 5L of the Civil Liability Act 2002 (WA); s 5 of the Civil Liability Act 2002 {Tas);
ss 14-17 of the Personal Injuries (Liabilities and Damages) Act (NT); and ss 95 and 96 of the Civil Law (Wrongs} Act 2002 (ACT).

5 See below at [58].

6 Scott v CAL No 14 Pry Led (2007} 17 Tas R 72 ; [2007) TASSC 94 at [24] and [36]-{37] (CAL No 14).

7 Scott v CAL No 14 Pty Lid t/as Tandura Motor Inn (No 2} (2009) 256 ALR 512 ; 52 MVR 45 ; [2009] TASSC 2 {Scott (No 2}).
8 See [9] above.

9 See above at [10].

10 Scott (No 2jat [57].

11 Senior counsel for the board and Mes Scott who appeared in this court did not appear in etther the trial or the Fulf Court.

12 Cole v South Tweed Heads Rughy League Football Club Lid (2004) 217 CLR 469 ;207 ALR 52 ; 40 MVR | ; [2004] HCA 26 at [125]
{Cole).

13 Scont (No Zat {73).

14 Scont (No 2)at [57).

15 Wyong Shire Cowncil v Skirt {1980) [46 CLR 40 at 47-8 ;29 ALR 217 at 220-2 ; [1980]1 HCA 12,

16 Scott (No 2)at [571.

17 Scott (No 2)at {72].

18 Cofeat 591, [76] and [80] per Gummow and Hayne IJ; see also at [22]-{24] per Gleeson CJ and at { 125]-{126] per Callinan J.
19 See [21].

20 Compare Coleat [3] per Gleeson CJ and [ 121] per Cailinan J.

21 Howard v Jarvis (1958) 98 CLR 177 at 183 ; [1958] HCA 19.
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22 New South Wales v Bujdoso (20053227 CLR 1, 222 ALR 663 ; [2005] HCA T6.

23 Subfivan v Moody {2001) 207 CLR 562 ; 183 ALR 404 ; 28 Fam LR 104 ; [2001] HCA 39 at [55] {Sullivan) per Gleesen CJ, Gaudron,
McHugh, Hayne and Callinar 1J.

24 Premier Group Pty Lid v Followmont Transport Py Lid {20001 2 Qd R 338 ; [1999] QUA 232

25 It provides:

It is lawiul for a person entitled by law to the possession of movable property to take it from a person who is in
possession of the preperty, but who neither claims right to it nor acts by the authority of 2 persen so claiming, and if the
persen in possession resists him, to use such force as is necessary to oblain possession of the property:, provided thai
such force is not intended and is not likely to cause death or grievous badily harm.

26 Section 43 of the Criminal Code ('Fas),wlhich provides:

It is lawfud for any person in peaceable possession of any movable property, and for any person lawfully assisting him or
acting by his authority, to use such force as he believes on reasonable grounds fo be necessary to resist the taking of such
property by a trespasser, of to retake it from a trespasser; provided that such force is not intended and is not likely to
cause death or grievous bodily harm to the trespasser.

27 Section 78 of the Liguor and Accommodatton Act 1990 {Tas). kt provided, on pain of a fine: "A person shall not sell liquor to a persoa
who appears to be drunk”. The legislation 1s now entitled "Liquor Licensing Act 1990" -- see s 5 of the Liguor and Accommodation

Amendment Act 2004 (Tas).

28 Section 79 of the Liquor and Accommodatton Act 1990 {Tas). It provided, on pain of a fine:

A person shall not supply Hquor to a person who appears to be drunk on--

(a} ticensed premises; or
{h) premises spectfied in a special permit.

29 Sections 62 and 80G{1) of the Liquor and Accommodation Act 1996 (Tas). Section 62 provided:

A licensee shall require a person who-

{a) is acting in a violent, quarrelsome or disorderly manner; or
(b is using disgusting, profane or foul language—

1o leave the licensed premises.

Section 80(1) provided, on pain of a fine:

A person shalf leave licensed premises when requived 1o do so by--

the licensee or a person acting with the authority of the licensee; or

(a)

http://www_ lexisnexis.com/au/legal/delivery/PrintDoc.do?jobHandle=1862%3A2023... 4/02/2010



Page 150119

(b a police officer--

acting in accordance with this Act.

Section 8042 ) provided, on pain of a fine:

A person who--

(a) has left licensed premises in comphance with subsection (1); or
(b} has been removed from ficensed premises by a police officer acting in accordance with this Act--

shaf! not re-emter or atternpt 10 re-enter those premises within the period of 24 hoars immediately afier leaving or being
removed from the premises.

Section RB0{3) provided:

A police officer may--

(a) arrest without warrant a person whom the police officer reasonably believes is committing, or has committed,
an offence under subsection (1) or (2); and

ib) use such reasonable force as may be necessary to remove from licensed premises a person whom the pofice
officer reasonably believes is committing, or has committed, an offence under subsection {1} or (2).

30 Section 79A of the Liguor and Accommoedation Act 1990 (Tas). i provided, on pain of a fine:

A licensee whe knows or has reason 1o believe that an offence under this or any ether Act is being, or is about to be,
commitied on the [tcensed premises must take reasonable action to prevent the commisston of the offence.

31 Sections 4 and 5(1} of the Road Safety (Alcobol and Drugs) Act 1970 {Fas). Section 4 provides:

A person who drives a vehicle while urder the influence of one or more of the following things 1o the extent that he or
she is mcapable of having proper control of the vehicle is guilty of an offence:

(@) mntexicatng liquor;
{b) a drug.

Section 5{1) provides:

If a police officer has reasonahle grousids to suspect that a person has committed an offence against section 4, the police
officer may exercise either or both of the following powers:

(a) arrest the person without warrant;

) impound the vehicle driven by the person and have it removed to a convenient place for safe-keeping.

32 Section 41A{1) of the Traffic Act 1925 (Tas). It provides:
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Where a police officer is of the opinion that a person who is for the time being in charge of a motor vehicle is, by reason
of his physical or mental condition, however arising, incapabie of having preper control of the motor vehicle, the police
officer may--

{a) forbid that person to drive the motor vehicle;

(b direct that person to deliver up to the police officer forthwith all ignition keys and other keys of the motor
vehicle that are in that person’s possession; and

© take such steps as may be necessary to render the motor vehicle immaobile or to remove it to 4 place of safety.

33 Scou (No Ziat [40].

34 Section 41A(2) of the Traffic Act 1925 {Tas}. It provides:

A person who fails to comply with a direction given to him under subsection (1)} or does an act that is for the time heing
Torbidden under that subsection is guilty of an offence against this Act, but no person shall be convicted of an offence
under this subsection unless the court before which he is charged is satisfied that the police officer had reasonable
grounds for believing that, in all the circumstances of the case, the direction or prohibition was necessary in the interests
of the defendant, or of any other person, or of the public.

35 Section 41 A(3)-(4) of the Traffic Act 1925 (Tas}. Section 41A(3) provides:

Subject to subsection (4), where a police ufficer exercises the powers conferred by subsection (1), he shall retain the
ignition keys and other keys of the motor vehicle and cause the motor vehicle to be kept immobile or in 2 place of safety
until such time as, in his opinion, the person referred to in the last-mentioned subsection is capable of having proper
cenirel of the motor vehicle.

Section 41 A(4) provides:

Notwithstanding anything in subsection (3), a person who is directed or forbidden to do anything, pursuant to
subsection (1), may, at the time when the direction or prohibition is iven or imposed or at any time thereafter, request

that--

(a) his capacity to have proper contro] of the motor vehicle be determined by a police officer (in this subsection
referred to as "the senior police officer”) of a higher rank than the police officer who gave the direction or
umposed the prohibition, i the last-mentioned police officer is of a rank lower than inspector; or

(b) he be permitted to submit himself for examination by a legally-qualified medical practitioner--

and if it is reasonably practicable that the request be granted the police officer who gave the direction or imposed the
prohibition shall make the necessary arrangemenis accordingly, and if the senior police officer or the medieal
practitioner. as the case may be, certifies that he is of the opinion that that person is capable of having proper control of
the motor vehicle, the police officer who has possession of the ignition keys and other keys of the motor vehicle shall
forthwith return themn to that person and, if the motor vehicle has been rendered immobile, shall also without further
delay cause it to be again retumed to running order.

36 Especially ss 62 and 79A: see above at [41], footnate 29 and [41], footnote 30.
37 Sulfivanat [42].
38 Sce [26] above.

39 Coleat [14] per Gleeson CJ and [131] per Callinan I. See also South Tweed Heads Ruglby League Football Chub Lid v Cole
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(2002) 55 NSWLR 113 ;36 MVR 335 ; {2002 NSWCA 205 at [197) (Soueh Tweed) per Ipp AJA.
40 Sowth Tweedut [197] per Ipp AJA.
41 CAL No 14al [37].

42 Counsel for the board and Mrs Scott contended that while these duties lay on persons supplying liquor for consideration, they did not lie
on social hosts and hostesses. The Tatter issue need not be resolved in these appeals, but Gleeson CJ saw it as difficult to confine any duty of
care owed by the suppliers of alcohol to commercial supply: Coleat [17].

43 (2004) 217 CER 469 ;207 ALR 52 ;40 MVR ] ; {2004} HCA 29.

44 Colear {129])-[132].

45 Coleat [9-[18].

46 Coleat [32]-[39].

47 Colear [90]-[97}.

48 Coleat {813-[82].

49 CAL No f4at 35}

50 (2002) S5 NSWLR 113 ;36 MVR 335 ; [2062] NSWCA 205,

51 Farah Constructions Pty Ltd v Say-Dee Pry Lid (2007) 230 CLR 89 ; 236 ALR 209 ; {2007} HCA 22 at [135] {Farah Constructions).
52 Glett v Taber (2009) 254 ALR 504 ; [2009] NSWCA 76 at [286].

33 Australion Securities Commission v Marlborough Gold Mines Lid (1993) 177 CLR 485 ; 112 ALR 627 ; 10 ACSR 230 ; £1993] HCA 15,

54 CAL No T4at {35]. See also, for example, Marshall v Wat, Struthers, and County [1953] Fas SR 1 at 14-16 (to which Blow J referred

at [33]); Body Corporate Strata Plan No 4303 v Atbion Inswrance Co Litd 19827 VR 699 at 705; Grime Carter & Co Pry Lid v Whytes
Furniture (Dubbo) Pty Lid [1983] 1 NSWLR 158 at 161 ; {1983) 7 ACLR 540 st 542; Akins v Abigroup Lid (1998) 43 NSWLR 539 at 547
{where Mason P applied the principle to a Full Federal Court decision relating to the impact of uniform legislation on the common law); Rv
Morrison [1999] 1 Qd R 397 at 401 ; {1998} QCA 162; Sv Bowlfon (26063 151 FCR 364 ; 232 ALR 92 ; {2006] FCAFC 99 at [22]-[27].

33 Wrighe v Wrighr (1948) 77 CLR §9% at 210 ; [ 1948} 2 ALR 365 at 573-0 ; [1948] HCA 33, where Dixon § described diversity in the
development of the common law as an "evil".

56 Scott (No 2)at {29] and [64]-{65].

57 At[38]-[42].

58 Cofeat [10]-{12] and [130]; South Tweedat [166)-[F71].
59 Coleat [13] and [131].

60 Colear [13). Sec also South Tweedat [166].

61 Tvson & Brother v Banton {1927)273 US 418 at 446,
62 South Tweedat [166].

63 At[38).

64 At [39]-142].

65 For example, Barvett v Minisiry of Defence [1995] 3 Al ER 87 ; {19951 1 WLR 1217 (which illustrates the absence of a general duty up
1o the point when the drinker collapsed, but its existence as an "exceptional™ matter thereafter).

66 Jordan House Ltd v Menow [ 1974} SCR 230 (Menow).
67 Menowat 242,

68 Mengwat 251,
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69 At]39]-[42].

70 For example, Johns v Cosgrove (1997327 MVR 110 at 113-14; Dasmond v Cutlen (2001} 34 MVE 186 ;120017 NSWCA 238 ar[32}-
[41}; Rosser v Vintage Nominees Pry Led (1998) 20 SR IWA)Y 78 a1 82,

Ti Stewart v Perrie [19937 1 SCR 131 (Stewarr).

72 Stewarrat 143

73 Cole v South Tweed Heads Rughy League Football Club Lid {2004) 217 CLR 469 ; 207 ALR 52 ;40 MVR 1 ;[2004) HCA 20,

74 Sowth Pweed Heads Rugby League Football Club Lid v Cole (2002) 55 NSWILR 113 ;36 MVR 335 ;20021 NSWCA 205,

75 Romea v Conservation Convmission (NTH(1998) 192 CTR 431, 15) ALR 263 ; [1998] HCA 5 at [163]-[164].

74 Vairv v Wyong Shire Council (2005) 223 CLR 422 0221 ALR 711 ; [2005] HCA 62 an [29], [34], [60]-[61] and [ £22]-{}25].

77 Midligan v Cofis Harbowr City Couneif (2005) 223 CLR 486 1221 ALR 764 ; [2005] HCA 63 a1 [50].

I8 Roads and Traffic Autharity (NSW) v Dederer (2007) 234 CLI 330 ;238 ALR 761 ; 48 MVR 288 ; {2007] HCA 42 at [65]. See also

New South Wales v Fahy {2007) 232 CLR 486 ; 236 ALR 406 ; [2007] HCA 20 at [57], {123] and [125),

DR DAVID ROLPH
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