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IN THE MATTER OF an appeal by Mr J Currie against the determinations made by Western 
Australian Trotting Association Stewards on 11 November 1997 imposing a 2 year 
disqualification for breach of Rule 497(1) of the Rules of Trotting, disqualification of TRUE 
TAKEOFF and the payment of costs. 

Mr M McCusker QC, assisted by Mr J Hammond, instructed by Hammond Worthington Prevost, 
represented the appellant. 

Mr R J Davies QC represented the Western Australian Trotting Association Stewards. 

Background 

The Stewards of the Western Australian Trotting Association conducted an inquiry into a report 
from the Racing Chemistry Laboratory Analyst of the presence of propoxyphene, norpropoxyphene 
and metabolites in the post-race urine sample taken from the pacer TRUE TAKEOFF subsequent to 
its winning performance in Race 7 in the 1996 Golden Nugget Final at Gloucester Park on Friday, 
6 December 1996. 

The inquiry commenced on 11 March 1997, was continued on 15 April 1997, 5 May 1997, 
9 October 1997, 4 November 1997 and concluded on 11 November 1997. 

On 5 May 1997 the Stewards issued a charge against the appellant under the provisions of Rule 
497(1) of the Rules of Trotting. Rule 497(1) states as follows: 

"When any horse which has been presented to race is found to have had administered to it a 
drug, 

(a) any person who administered the drug to the horse; 
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(b) the trainer; and 
(c) any other person who was in charge of the horse at any relevant time, 

is deemed to have committed an offence. " 

The specifics of the charge were: 

"As the trainer of the pacer TRUE TAK.EOFF, you presented it to race in Race 7 at 
Gloucester Park on Friday the 6th of December 1996 where the post-race urine sample 
taken from the pacer was found upon analysis to contain the drug propoxyphene - you are 
deemed to have committed an offence. " 

Mr Currie pleaded not guilty. 

On 11 November 1997 the Stewards found the charge proved and imposed a period of 
disqualification of 2 years pursuant to the provisions of Rule 55A of the Rules of Trotting. In 
addition, TRUE TAKEOFF was disqualified from Race 7 at Gloucester Park on Friday, 
6 December 1996 and the appellant was ordered to pay costs in the sum of $3,546.30. 

Grounds of Appeal 

By leave, an Amended Notice of Appeal was substituted. 

The determinations against which Mr Currie is appealing are as follows: 

1. I am guilty of presenting TRUE TAKEOFF to race at Gloucester Park on Friday 
6th of December 1996, when it had been found to have had the drug propoxyphene 
administered to it; 

2. I be disqualified for a period of two (2) years; 

3. TRUE TAKEOFF be disqualified from race 7 at Gloucester Park on Friday 
6 December 1996; and 

4. I pay $3,546.30 in costs. 

The grounds of appeal are: 

I appeal on the grounds that:

Ground 1 

The decision of the Stewards was against the weight of evidence in that: 

J .1 there was no evidence upon which to base a finding that the drug propoxyphene had been 
administered; 

1.2 the metabolite tested for and allegedly found in a urine sample was not found in a blood 
sample; 
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1.3 the uncontested evidence was that the Respondent and I took reasonable and proper 
precautions to prevent the administration of any drug; and 

1.4 there was no evidence as to time, manner or quantity of the administration of any drug; and 

1.5 the controlled tests were deficient in establishing the time, manner or quantity of 
administration of any drug. 

Ground2 

2.1 the Stewards failed to find that I had taken reasonable steps for the purpose of Rule 497(2) 
when (i) there was no evidence regarding the time, manner or quantity of drugs administered 
and (ii) the control tests in this regard were deficient; 

2.2 the Stewards failed to find that I had established that I had taken all reasonable and proper 
precautions to prevent the administration of the drug within the meaning of Rule 497(2); 

2.3 there was insufficient evidence for the Stewards to reach the conclusion that a drug had been 
administered by any person; and 

2.4 the Stewards erred in finding that it was not unreasonable to conclude that someone with a 
reasonable degree of knowledge regarding the use of propoxyphene made the 
administration. 

Ground3 

The decision was attended by bias or alternatively could reasonably be perceived to be biased in 
that: 

3.1 a Steward sitting on the inquiry took part in a search of my stables after the charges had been 
laid; and 

3.2 the inquiry proceeded on the basis that I was guilty. 

Ground4 

The process denied me natural justice in that: 

4.1 the Stewards did not attach sufficient weight to the complexity and seriousness of issues in 
exercising its discretion to deny me legal representation at the hearing; and 

4.2 questions put by me to test evidence were characterised by the Stewards as an 
"administrative matter". 

Ground 5 

The Stewards took into account irrelevant facts in that: 

5.1 they took into account events and circumstances surrounding a search ofmy stables; and 
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5.2 found that I personally must be in attendance at the stables when a paid security guard was 
in attendance at all material times. 

Ground 6 

The Stewards failed to take account ofrelevant matters being: 

6.1 the drug propoxyphene was not tested for; 

6.2 TRUE TAKEOFF was guarded for some twelve (12) hours prior to the commencement of 
the relevant race; 

6.3 the administration of the quantity of drugs suggested by Doctor Ralston would have had a 
noticeable and adverse effect upon TRUE TAKEOFF, which effect was not noticed; 

6.4 the metabolite found in the urine sample of TRUE TAKEOFF was an identical metabolite 
for the drugs norpropoxyphene, detroproxyphene and propoxyphene. Only propoxyphene is 
a Schedule 4 Drug; and 

6.5 the time, manner and quantity of any administration of propoxyphene is relevaH.t to my 
defence that I took reasonable and proper precautions to prevent the administration of any 
drug. . 

Ground 7 

The Stewards erred in law in finding that the administration of the drug proved that no reasonable 
precautions were taken by me for the purposes of Rule 497(2) when the administration of the drug, 
per se, is irrelevant to the finding of whether reasonable precautions were taken. 

Ground 8 

The Stewards erred in their assessment of the appropriate penalty to be applied in disqualifying me 
for a period of two years and failed to consider that: 

8.1 there was no evidence to suggest that the drug propoxyphene had been administered to 
TRUE T AKEOFF; 

8.2 it was the first time I have been charged or convicted with any breach of the Rules of 
Trotting. 

Ground 9 

The Stewards failed to take into account the significant extenuating circumstances for the purposes 
of Rule 55A, in particular that: 

9.1 a security guard was present for the entire twelve (12) hours prior to the commencement of 
the race; 

9 .2 the alleged amount of the drug administered to TRUE T AKEOFF would have had a severe 
detrimental effect on performance; 
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9.3 the alleged amount of the drug administered to TRUE TAKEOFF would not have enhanced 
the horse's performance; 

9.4 any drug administered to TRUE TAKEOFF may have been administered by a person 
wishing to harm TRUE TAKEOFF. 

Ground 10 

The Stewards erred in ordering me to pay costs in that the Stewards drew adverse inferences from 
me exercising my right to challenge evidence and attempt to prove my innocence of the charges 
laid. 

Counsel for the appellant abandoned grounds 6.1 and 6.4 during the course of the hearing before 
this Tribunal. 

APPEAL AS TO CONVICTION 

At the outset of this appeal, Senior Counsel for the appellant submitted that there were three issues 
raised for the Tribunal by the numerous and somewhat overlapping appeal grounds in respect of the 
appeal against conviction. They were according to Mr McCusker QC as follows: , 

(a) Whether there was any evidence that propoxyphene had been administered ·to the horse, 
TRUE T AKEOFF; 

(b) Whether the defence under subrule 497(2) had been made out, namely, whether Mr Currie 
had proven that he took reasonable and proper precautions to prevent the administration of 
the drug; and 

(c) Whether there had been a failure on the part of the Stewards to observe the principles of 
natural justice. 

The correct approach to determining an appeal of this nature is set out in DANAGHER v RACING 
PENALTIES APPEAL TRIBUNAL (1994- 95) 13 W.A.R. 531. In that case, Murray J said at page 
552: 

"I would therefore place most reliance upon the construction of the Act itself and conclude 
that, particularly having regard to the provisions of ss 11 (3) (particularly par (c)), 13, 14 
and 17, the jurisdiction of the Tribunal is to conduct an appeal by way of rehearing in the 
sense that it is to review the decision of the body from which the appeal comes, having 
regard primarily to the evidence and materials before that body, but with the power often 
conferred upon an appellate tribunal to supplement those materials as may seem proper. It 
is not a case, I think, such as is often found where an 'appeal' is provided from an 
administrative body, that the appeal generates a process in which the tribunal proceeds de 
nova upon the subject matter of the inquiry by the body from which the appeal has come, 
directed to making anew the determination which that body was called upon to make. " 

Ground 1 

The decision of the Stewards was against the weight of evidence. 
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Propoxyphene is a synthetic narcotic analgesic. It affects the central nervous system of a horse. As 
such, it is a drug according to the definition in the Rules of Trotting (T7). The drug is available in 
four preparations, known by the brand names Doloxene, Di-Gesic, Capadex and Paradex. It is a 
Poisons Act Schedule 4 drug, commonly prescribed for mild to moderate pain in humans (T25). 
There are no preparations of propoxyphene registered in Australia for veterinary use and the drug is 
not approved for use in animals in the U.S.A. (T48). 

Narcotic analgesics are usually given to horses in the belief that because they cause increased 
locomotor activity at low to moderate doses, they may therefore enhance racing activity at that 
level. By contrast, a higher dose can cause ataxia and disorientation, and therefore a narcotic 
analgesic could be given in order to make a horse less competitive (T29-T32). 

Under the Rules of Trotting, it is not necessary to determine either the purpose for which a drug is 
administered, nor the level of a dose. 

In this case, the Racing Chemistry Laboratory ("RCL") received the usual samples, being a urine 
and blood sample, and a control urine and wash sample. The common sample number was 2847. 
Propoxyphene and norpropoxyphene were confirmed in the urine sample, as well as a metabolite of 
propoxyphene. No drugs were detected in the blood. The control urine and wash samples confirmed 
the results (T5). , 

The detection and confinnation of propoxyphene, norpropoxyphene and the metabolite ·followed an 
unusual course. That was because the drug had not been detected before. Dr Jean Ralston, Principal 
Scientist at the RCL said at T105: 

" And in the case of the propoxyphene, we had not detected that drug before. It came up - or 
what came up on the general screen was this anomaly which was determined to be a 
propoxyphene metabolite. We had not detected propoxyphene before. Obviously any new 
drugs or - I'm not suggesting propoxyphene is a new drug, but any other drugs that come 
into - suddenly appear or whatever else, then we have to incorporate that into our detection 
systems, and in many cases some drugs are covered by our methods, just by the fact they 're 
a basic drug. 

In the case of propoxyphene, it's a basic drug so it just comes under that - our basic screen 
or whatever else. But"to have - there are, again, hundreds and hundreds of drugs that would 
fall into that category. To have detection limits for absolutely every drug would be 
inconceivable. However, the important thing with any of these drugs that are reported is we 
must have the data that support the identification 'of those compounds in the sample. This 
was determined in the urine sample. " 

In order to get the data which supported the identification of the compound, the Racing Chemistry 
Laboratory carried out an administration test. That was explained by Mr Charles Russo, Senior 
Chemist and Research Officer of the RCL at T5. Mr Russo said: 

" In this case, we found an anomaly in one of our screening procedures. Initially, we 
couldn't determine what that compound was. We eventually found that it appeared to be a 
metabolite - or it appeared to be a metabolite of propoxyphene. We then carried out an 
administration study, giving about 200 mg of propoxyphene hydrochloride in one instance, 
and in the second instance we gave the equivalent of sbc Capadex capsules, which was 
equivalent to 195 mg of dextropropoxyphene hydrochloride, and 1.95 g of paracetamol to a 
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horse. These were given orally in a syringe to two different horses, and then samples were 
taken after the administration to the animals. 

Then we compared the sample from the propoxyphene administration to the sample we 
received, 2847. The metabolite ... 

The metabolite was consistent with what we saw in our sample, so we proceeded from there. 
We then had a closer look. We found propoxyphene and then norpropo>.yphene , and then 
we issued the report after comparison and we were happy that all the data was correct, and 
we issued you with a first report saying that we detected the propoxyphene and the 
norpropoxyphene and the metabolite, and then subsequent to that we examined the second 
sample after it had been split in the - in your presence and in the presence of a number of 
other people, and Paul Wynne was then present when I analysed the second sample. Is that 
sufficient, or is that the detail you require?" 

The RCL reports on the samples became exhibits 2 and 3 before the Stewards. The findings were 
the basis for the charge against Mr Currie. 

The continuity or chain of custody of sample numbered 2847 was in issue during the proceedings 
before the Stewards. However, it was not in issue before us on this appeal. Thus,:.. if the 
propoxyphene, norpropoxyphene and the metabolite ( or any one of them) were in fact detected, then 
ground 1 would fail. The procedures and methodology of the RCL, and the opinions of the staff 
became the main focus of attack by the appellant in support of ground 1 of the appeal. This 
approach is reflected in the particulars of ground 1. 

Ground 1.2 asserts that the metabolite tested for and allegedly found in a urine sample was not 
found in a blood sample. In our opinion, there is no merit in this ground. It is a matter of basic 
pharmacology that some drugs are still able to be found in the urine when no longer detectable in 
the plasma. Associate Professor JA Reynoldson of the Department of Veterinary Phannacology and 
Chemotherapy at Murdoch University, explained at T276: 

"CHAIRMAN: 

REYNOLDSON: 

A/right. The Analyst was unable to detect the drug in the blood. Have 
you any thoughts on that aspect? 

I don 't believe that's, strange as it sounds, because there are quite a 
few drugs which at the time when they 're no longer detectable in the 
plasma you can still find them in the urine, because the kidneys are 
actually doing the job of filtering and concentrating all these foreign 
chemicals, so they 're taking trace amounts out of the blood and 
concentrating them in the urine. So with a number of drugs that are 
used in horses you can actually find significant concentrations in the 
urine at times when the concentration in plasma are undetectable or 
very low." 

The appellant tendered reports from Associate Professor Ghisalberti of the Department of 
Chemistry at the University of Western Australia (exhibit 15) and Associate Professor Ilett of the 
Department of Pharmacology ( exhibit 17). There is nothing in those reports which detracts from 
Professor Reynoldson's explanation. Indeed, Professor Ilett in his report agrees with Professor 
Reynoldson: 
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" However, drugs such as propoxyphene tend to be concentrated in urine and thus it is 
possible that the drugs could be found in urine and not in blood if the urine sample was 
collected a long time after the dose was administered. " 

Ground 1.3 asserts that the Appellant and the Stewards (together) took reasonable and proper 
precautions to prevent administration. In our opinion, this matter is more properly dealt with as part 
of ground 2. 

Ground 1.4 is that there was no evidence as to the time, manner or quantity of the administration of 
any drug. There is no doubt that the ground of appeal correctly states the fact, but in our opinion it 
is irrelevant. There is no requirement under the Rules of Trotting that any of those things be alleged 
or proved. Those things may have been relevant if the appellant had been charged with 
administering a drug, but he was not so charged. He was charged with presenting the horse which 
had a drug administered to it. In HARPER v RACING PENALTIES APPEAL TRIBUNAL AND 
ANOTHER (1994- 95) 12 W.A.R. 337, Anderson and Owen JJ said at pp347 to 348: 

" The inquiry that ensues when a doped horse is presented for racing cannot be equated to a 
criminal investigation and prosecution. Under the Rules of Trotting the stewards are 
required to be policemen, prosecutors and judges. They do not have the resources of the 
State to investigate and prove crime. Therefore they will rarely be in a position to positively 
gainsay the asseverations of the trainer on the subject, or his denials. Yet the stewards are 
charged with the responsibility of carrying out the objectives expressed in the Association 
bylaws 'to keep the sport of trotting clean and free from abuse' (see bylaw 2). They are 
required to try to stop doping. That is plainly an objective which is for the good of the 
industry as a whole, including all other licensed persons who depend on it for their 
livelihood. The maintenance of the integrity of trotting as a 'clean 'sport naturally requires 
that malpractice be eliminated so far as is possible. The view may very well have been taken 
that the only practical way to achieve this is by stringent rules which place on persons who 
wish to participate in the industry quite onerous responsibilities to present for racing only 
horses that are drug free. " 

For these reasons, we find that ground 1.4 is not made out. 

Ground 1.5 asserts that the controlled tests were deficient in establishing the time, manner or 
quantity of administration of any drug. 

This ground misstates the test carried out, and misinterprets the reason for it. Mr Russo at T5 
described it as an " administration study ". At T94, Dr Ralston said: 

" I'll answer it. When we did the administration study - I should point out right from the 
very beginning, the point of doing the administration study with propoxyphene was to see 
whether there was this compound that matched the same compound we found in urine 
sample 2847. We were trying to establish whether that unlazown compound at that time was 
in fact a metabolite of propoxyphene, so that was the point of doing the administration 
study. It was to administer propoxyphene to see whether we found the same compound as we 
found in urine sample 2847 which would establish that it was actually a metabolite of 
propoxyphene. So when we analyses the administration samples we were looking 
specifically for propoxyphene, norpropoxyphene and that unknown - or that metabolite, I 
suppose, in the image Mr Russo has indicated is likely to be from a hydroxylated 
propoxyphene metabolite. " 
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In simple terms, what the RCL did was to compare 2 sets of scientific data to check to see if they 
were the same. For that purpose, time, manner and quantity of administration were secondary 
considerations, if relevant at all. 

In our opinion, ground 1.5 is not made out. 

We return now to ground 1.1, which is that there was no evidence upon which to base a finding that 
the drug propoxyphene had been administered. In our opinion, that ground is not made out having 
considered all the other matters as part of ground 1. 

The Stewards, in their reasons for convicting the appellant, dealt with each of the matters raised in 
ground 1 (T284-286). In our opinion, there is nothing now put before us in the appeal to 
demonstrate any error on the part of the Stewards. 

For all of the above reasons, ground 1 is dismissed. 

The second issue referred to by Mr Mccusker QC in his presentation of the appeal on behalf of the 
appellant was whether the appellant had made out a defence under section 497(2) of the Rules, 
namely that the appellant had taken reasonable and proper precautions to prevent the administration 
of the drug. , 

The issue is raised by grounds 1.3, 2.1, 2.2, 6.2, 6.5 and 7. In our view these can be.conveniently 
dealt with together. 

It is clear that the onus of proof rests on the appellant to establish a defence contained in subrule 
497(2). The standard of proof is the balance of probabilities. 

In the reasons for decision the Chairman of Stewards on behalf of the Stewards relevantly stated at 
T287-289: 

"Mr Currie, despite your contention that you took all reasonable and proper precautions to 
prevent the administration of the drug, on the evidence the Stewards find that the drug was 
administered. 

That the Stewards found no propoxyphene during the course of the search of your stable on 
the 5th of February 1997 does not preclude the possibility that the drug was in the 
possession of someone at the relevant time and that person gained access to the horse. 

Our search did find a significant number of S4 drugs at the stable. There was also found a 
number of non registered veterinary products, that were, or had been administered to the 
horses at the stable, including the Bodybuilding product that you were administering to 
TRUE TAKEOFF, because you were concerned about maintaining its fitness for the Golden 
Nugget race. 

You acknowledge that you had no specific knowledge of the drugs kept at the stables by 
Dr Rose. 

You claim that you didn 't administer the drug propoxyphene and that none of your stable 
staff did. But there was opportunity for either to occur and given the relevant periods that 
you were not present at the stable, there was opportunity for administrations to be made 
without your knowledge. 
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You acknowledge that you tightened up your control over the storage and use of drugs at the 
stable since this event occurred. 

You acknowledge that the exercise of control, and use of drugs at the stable at the time of 
this event took place was unbusinesslike. 

You acknowledge that a number of stable staff had access to drugs kept at the stable and 
also made administrations. 

You acknowledge that Dr Rose attended your stable without supervision. 

You maintain no records of drugs administered at the stable. You were satisfied to assume 
that the attending Veterinarian kept records. You failed to maintain direct control over the 
use and storage of drugs at the stable. 

Whilst the Security Guard was present at the stable on raceday, you were satisfied to 
abrogate your responsibility as trainer, to such an extent that between 12 noon and 3 pm, 
neither you nor any of your staff attended the stable. 

There were relevant periods of time when the drug may have been administered prior.to the 
security guard arriving at the stable on raceday. 

The in.fonnation contained in the various Statutory Declarations does not preclude the 
opportunity for the drug to have been obtained and administered by another person. 

The declaration of Mr Harper does not preclude the possibility that supplies of the drug 
were obtained. 

You obstructed the Stewards from viewing the dispensing records of Dr Lingham and 
Dr Rose, and we are unable to properly satisfied that the drug had not been dispensed. 

You state that it is possible for someone to get at the horse if they wanted to, but you do not 
believe that this occurred. However, when giving an explanation for the drug being present, 
you put a somewhat contradictory view, "that the weight of evidence points to a third party 
making an administration wanting to cause detrimental affect to the horse". 

Given the facts of the matter, it is not unreasonable to conclude, that someone with a 
reasonable degree of knowledge regarding the use of propoxyphene made the 
administration. 

You stated that it is difficult to identify any particular horse at the stable, therefore, it is not 
unreasonable to conclude that someone with a reasonable degree of knowledge of TRUE 
TAKEOFF and the stable routine, made the administration of the drug." 

The Stewards, also at T289-290, concluded: 

"The Stewards find the level of direct control and supervision you as trainer exercised over 
the day to day operations of the stable led to the horse being presented to race where it was 
found to have had the drug administered to it. 
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After considering all the relevant evidence, the Stewards are well satisfied that you failed to 
take all reasonable and proper precautions to prevent the administration of the drug." 

Mr Mccusker QC went so far as to submit that it was perverse of the Stewards not to conclude that 
reasonable and proper precautions had been taken by the appellant to prevent the administration of 
the drug, propoxyphene, to TRUE TAKEOFF. 

In our view it would be wrong for trainers or any other persons charged under Rule 497 to believe 
that they can establish a defence under subrule 497(2) merely by denying they administered the 
drug and putting forward evidence of a high security regime in their stables. As was stated in 
Harper's Case, cited above: 

"The Stewards will rarely be in a position to positively gainsay the asseverations of the 
trainer on the subject, or his denials. " 

Before a defence under subrule 497(2) will be made out, it is incumbent on a trainer to persuade the 
Stewards or tribunal, whichever the case may be, with credible evidence, that the trainer was not 
involved in the administration of the drug and that the trainer had taken reasonable and proper 
precautions to prevent it otherwise being administered to the horse. 

At the hearing of the appeal, Mr McCusker QC pointed to the following matters in support of the 
contention that the appellant had taken reasonable and proper precautions to ·prevent the 
administration of the drug propoxyphene to TRUE TA.KEOFF: 

(a) The evidence pointed to the fact that the appellant's stables were well designed and provided 
very good security from intruders, albeit the stables, being working stables, clearly were not 
impregnable. 

(b) The horse, TRUE TAKEOFF, was constantly guarded by a guard employed by the 
Respondent for some 91/2 hours prior to the race. 

(c) The appellant's property was not left unattended on the day of the race and had been locked 
during the evening of the night prior to the race. 

( d) The appellant had made numerous visits to the stables during the evening prior to the race. 

(e) The appellant gave evidence that he had given instructions to his staff "No one touches the 
horse ... without the say so from 'the vet." (Tl30). 

(f) The appellant gave evidence that he was with the horse, TRUE TAKEOFF, from the early 
hours of the morning on 6 December 1996 (although it is apparent that he didn't remain with 
the horse continuously until the security guard arrived). 

(g) There was no evidence that the drug propoxyphene was a drug kept on the premises despite 
a subsequent search of the premises made by the Stewards (3 months later). 

(h) There were statutory declarations sworn by Dr Rose (Exhibit 21) and Dr Lingham (Exhibit 
18), two of the treating veterinary surgeons for the stables, that neither of them had ever 
administered propoxyphene to the horse, TRUE T AKEOFF, nor to any person employed at 
the appellant's stables or to any horse ever. Further, Mr Harper who is very closely involved 
with the operations of the stables, swore a statutory declaration that he had never obtained 
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the drug propoxyphene. It was also the evidence of the appellant that he had never obtained 
or used nor heard of the drug propoxyphene. (It is noteworthy that the statutory declarations 
were made after the appellant had refused to give his consent to the Stewards accessing the 
records of drugs dispensed by Drs Rose and Lingham to the appellant. It is also noteworthy 
that the appellant at T58 stated that the stables used three or four different vets.) 

Mr Davies QC on behalf of the respondent referred, inter alia, to the following matters in dealing 
with the issue of the asserted defence under subrule 497(2): 

(a) There was evidence that S4 drugs had been kept in the refrigerator in the feed room at the 
appellant's stable, albeit, there was no evidence that the drug propoxyphene had ever been 
stored in the fridge. 

(b) All staff could have accessed the refrigerator during the daily workings at the stables. 

(c) There came a stage when the appellant did not know what drugs were kept on the premises 
and was not really controlling the therapeutic drug taking of the horses at the stables (see 
generally at T57-62). 

(d) The appellant had le.ft a lot of the decision-making to Mr Harper. 

( e) The appellant was not at the stables all the time. 

(f) Although there was no evidence that there was propoxyphene at the premises when they 
were searched by the Stewards three months after the race, it was submitted by the 
respondent that the Stewards were entitled to rely on the evidence in relation to the storage 
of other drugs as evidence of what measures were being taken at the stables in respect of 
drugs generally. 

There are a number of other matters which in our opinion were relevant to the issue of the asserted 
defence under subrule 497(2): 

(a) There was no recording by the appellant of drug administrations to the horses at the stables 
nor any records kept of their treatment regimes (T60). In this regard, and with great respect 
to Mr Mccusker QC, we do not accept that it is irrelevant to a charge under Rule 497 and 
the defence asserted under subrule 497(2) that there was no record or register of therapeutic 
drugs used at the stables. Clearly, a contemporaneous and well-kept register or record of 
drugs used for therapeutic purposes to the horses in the stables would add credibility to the 
appellant's denial that the drug propoxyphene was ever used or administered to any horse at 
the stables. 

(b) The appellant adopted an extremely loose drug administration procedure whereby drugs 
were stored at the stables in the refrigerator located in the feed room by a vet, primarily Dr 
Rose, and were administered by either the vet or Mr Harper on instructions of the vet. The 
lack of security of such an arrangement is obvious. 

(c) The appellant clearly reposed a lot of confidence and responsibility in Mr Harper, who was 
directed to remove drugs from the refrigerator during school holidays (T65), being about a 
week before the Stewards searched the premises on 5 February 1997 (T69). The appellant 
stated that he was unaware where Mr Harper had afterwards placed the drugs (T68). 
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We accept the submission of Mr Mccusker QC that the defence under subrule 497(2) must be 
considered in relation to the particular drug, in this instance propoxyphene. We also agree that the 
relevant time to look at what measures were taken is the period leading up to the time when the 
drug, which was found in TRUE TAKEOFF's urine sample after the race, could have been 
administered. On the evidence before the Tribunal that period was 6 to 24 hours prior to the time the 
urine sample was taken from TRUE TAKEOFF. 

The evidence of the appellant was that he spent a lot of time with TRUE T AKEOFF the night 
before the race. He said he took the horse to the beach at about 4.30 am on the morning of 6 
December 1996 and returned to the stables at about 7 .30 am. At that time Mr Harper and other staff 
were at the stables. 

It is unclear on the evidence before the Stewards what TRUE T AKEOFF' s precise movements were 
between 7.30 am and 12 noon on 6 December 1996, although it would seem that the horse spent 
some time in the paddock and at about I O am was brought into the stables for bandaging. From 12 
noon onwards, the horse was guarded by a Mr Te-Whetu, a guard from Chubb Security employed 
by the respondent. Mr Te-Whetu kept guard of TRUE TAKEOFF continuously until the horse raced 
at 9.30 pm that evening. 

There was, at least between 7.30 am and 12 noon, some opportunity for propoxyphene to have been 
administered to TRUE TAK.EOFF by somebody working within the stables. There was no clear and 
detailed evidence from the appellant as to how TRUE T AKEOFF was handled during this period of 
time, who had access to the horse and what precise measures the appellant took during this period to 
prevent the administration of propoxyphene to TRUE TAK.EOFF by a staff member. 

The fact is that the drug propoxyphene was found to have been administered to the horse TRUE 
TAKEOFF at some time prior to the race on 6 December 1996. It is clear that it is not open for 
either the Stewards or the Tribunal to treat the matter as one of absolute liability. Rule 497 clearly, 
however, requires the trainer to establish that he has taken reasonable and proper precautions to 
prevent the administration of the drug, otherwise he is deemed by the operation of the rule to have 
committed an offence. 

The fact that the drug was found to be present does not mean the trainer has not taken reasonable 
and proper precautions to prevent its administration. It was submitted by Mr McCusker QC the 
Stewards had in fact proceeded on that basis. In our opinion, having regard to the Stewards' reasons 
in their totality (T287-289), we do not agree the Stewards proceeded on that basis. 

However, even if the Stewards did proceed on the basis submitted by Mr Mccusker QC, having 
reviewed all the evidence which was before the Stewards, we are of the view that the Stewards' 
finding that the appellant had not taken reasonable and proper precautions to prevent the 
administration of the drug propoxyphene was open. Further, it is the opinion of this Tribunal, 
having considered the evidence as a whole, that the appellant has not established a defence under 
subrule 497(2). 

In view of our abovesaid determination, it is not necessary to consider grounds of appeal 5.1, 5.2 
and 6.5 save to say that we do not consider the matters referred to therein alter the decision we have 
reached in respect of the appellant's defence raised pursuant to subrule 497(2). 
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Ground 2.3 

In our opinion this ground of appeal must also fail. TRUE TAKEOFF's urine sample was detected 
to have propoxyphene in it. In our opinion that is sufficient for a finding that the horse when 
presented to race, was found to have had administered to it a drug. 

The finding of the Stewards attacked by appeal ground 2.3, was an unnecessary and superfluous 
finding. Even if it were the case that there was insufficient evidence to reach a conclusion that drug 
had been administered by a person, we do not consider that it is relevant to the outcome of this 
matter. In any event, we are of the opinion it was reasonable to draw the inference that 
propoxyphene was administered by a person. 

Ground 2.4 

In our opinion the finding of the Stewards attacked by this ground of appeal, namely that "the 
Stewards erred in finding that it was not unreasonable to conclude that someone with a reasonable 
degree of knowledge regarding the use of propoxyphene made the administration", was also an 
unnecessary finding. Even if it were accepted that there was no evidential basis upon which to make 
the finding, we are of the opinion it does not affect the result of this appeal. 

Ground3 

The decision was attended by bias or alternatively could reasonably be perceived to be biased. 

Ground 3.1 asserts that the decision was attended by bias or perceived bias on the basis that a 
Steward sitting on the inquiry took part in a search of the stables after the charges had been laid. 

It was submitted by Counsel for the appellant that it was improper for the Chairman to lay the 
charges and gather the evidence. 

In THE QUEEN v MEDICAL BOARD OF SOUTH AUSTRALIA, EX PARTE S (1976) 14 SASR 
360 Bray CJ stated at page 367: 

"The Medical Board, as it seems t<? me, must in a sense be both prosecutor and judge if it is 
to function at all, must, that is, be the body which receives complaints from the public, 
decides whether there is to be an inquiry into those complaints, adjudicates on them at the 
hearing, and, after a finding of guilt; inflicts the penalties itself or applies to the Court to 
inflict them. There is no other person or body contemplated by the statute as qualified to do 
any of these things. " 

In the case of a Stewards' inquiry, under the Rules of Trotting, the position is similar. Rules 24 and 
38 give power to the Stewards at their discretion to decide to conduct an inquiry and if they are 
satisfied that there has been a breach of the rules to impose a penalty. Accordingly, there is nothing 
unusual or improper in the Stewards, as they did in this case, acting as complainant, prosecutor and 
judge. 

In support of this ground, Counsel for the appellant also referred to searches undertaken by the 
Chairman of Stewards, who conducted the inquiry, in August 1996, December 1996 and 5 February 
1997. 
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The attendance of the Chairman at the appellant's premises in August 1996 was some 4 months 
prior to the running of the race in question and there is nothing arising from that attendance or 
search which could reasonably give a perception of bias on the part of the Chairman. 

Although there was a reference to a second search in December 1996, it appears from T54 that there 
was no such search at that time and that the only other search was 5 February 1997. This was the 
day following the jssue of the report of the presence of propoxyphene in the sample taken from 
TRUE TAKEOFF on 6 December 1996. 

In the QUEEN v MEDICAL BOARD OF SOUTH AUSTRALIA referred to above, Bray CJ also 
stated at page 367: 

"It would obviously be undesirable if any member of the Board engaged in personal 
investigation or detection. Such a course might easily render that member ineligible to sit, 
and perhaps if the Board as a whole identified itself with him, make the whole Board 
ineligible to sit .... " 

In FREEDMAN v PETTY & OTHERS AND GREYHOUND RACING CONTROLLING BOARD 
(1981) VR 1001 Marks J. at p1018 referred to R. V BREWER: EX PARTE RENZELLA (1973] 
VR 375, in which Adam J. was considering a matter arising from an inquiry of the Stewards.of the 
Victorian Racing Club. Adam J. stated in that case at p383: 

"From the evidence before me and from decisions cited to me from other countries, it is 
evident that the relevant rules for racing of the V.R. C. relating to stewards inquiries are in a 
common and universally accepted form. Furthermore, that the form taken by such inquiries 
appears readily enough or justified as a matter of practical necessity as being conducive to 
the interests of well organised racing if, as usually must be the case, the inquiry should be 
held expeditiously, and the stewards, of whom three at least must act, and to be in a position 
to take prompt action based on their personal observation of what happens at the race . 
meeting which is their responsibility to control. " 

After referring to this case and other involving stewards inquiries, Marks, J. stated at page 1019: 

"The courts recognise that effective control of some activities, particularly in the sporting 
field, cannot be achieved without rules, which on occasions erode the principles here 
discussed. Typical rules empower stewards to act on their observation to impose a penalty. 
Nevertheless, even such stewards ·are obliged to observe certain requirements and natural 
justice and in cases where such rules have been sanctioned by the courts, the rules also gave 
a right of appeal to a body obliged to comply with the fundamental principles of natural 
justice. " 

As indicated by Adam, J in the Brewer case referred to above, Stewards' inquiries often arise out of 
the personal observation of the Stewards and because Stewards' inquiries are generally required to 
be conducted expeditiously it is not improper for the same Stewards to sit on the inquiry. 

This was not, however, a case where there was any practical reason why the Chairman of Stewards 
personally had to attend at the stables on 5 February 1997. What the Chairman did was more than 
simply rely on personal observation, instead he involved himself directly in the investigation in an 
attempt to gather evidence for the subsequent inquiry. By this time it was already two months since 
the running of the race and accordingly there was no apparent reason for the Chairman to have 
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personally conducted the investigation. This cannot be compared with a situation where a Steward 
observes the conduct in a race, which is then the subject of the Stewards' inquiry on the same day. 

Although the actions on the part of the Chairman may have been unwise, this was not of itself or 
with other evidence referred to by Counsel for the appellant in regard to this ground, sufficient 
evidence to establish that there was actual bias on the part of the Chairman. A Stewards' inquiry is 
in the nature of a domestic tribunal, rather than a statutory tribunal. Accordingly, actual bias, rather 
than a reasonable apprehension of bias, or a reasonable suspicion of bias must be established: 
CAINS v JENKINS & ORS (1979) 28 ALR 219, and this ground is therefore not established. 

Ground 3.2 asserts that the inquiry proceeded on the basis that the appellant was guilty. 

There is nothing in the statements of the Chairman referred to by Counsel for the appellant in 
support of this ground that the Stewards had, prior to the conclusion of the inquiry, already 
determined the guilt of the appellant. 

Accordingly, this ground fails. 

For all of the above reasons, ground 3 is dismissed. 

Ground4 

There was a denial of natural justice. 

Ground 4.1 is that insufficient weight was given by the Stewards to the complexity and seriousness 
of matters when denying the appellant legal representation. 

Counsel for the appellant contended that due to the legal complexities of the inquiry, the Stewards 
should have allowed the appellant's request for legal representation. The Chairman accepted that the 
evidence would be quite complex (T88). However, the Chairman made it clear on more than one 
occasion that he considered that legal representation at the inquiry would hinder the Stewards in 
their conduct of the inquiry. 

In CAINS v JENKINS referred to above, Sweeney and St John JJ said at page 230: 

"On the authorities there is no absolute right to representation, even where livelihood is at 
stake. But that is not to say that in all cases a Tribunal can refuse it with impunity. The 
seriousness of the matter and the complexity of the issues, factual or legal, may be such that 
refusal would offend natural justice principles. " 

The Stewards did not give· any valid reasons for refusing the appellant's request for legal 
representation. It is clear that the Stewards took the view that there are no special circumstances 
which justify a person who is the subject of an inquiry having legal representation. However, in a 
case such as this, there were complex facts and issues of law involved, and the appellant's 
livelihood was at stake, the Stewards should have given proper consideration to the applicant's 
request and provided a justification for their refusal. Of all the types of matters that would be the 
subject of a Stewards' inquiry, this type of case would clearly be near the upper end of the most 
complex and serious. 

In all the circumstances the Tribunal considers that the failure by the Stewards to allow legal 
representation for the appellant was a breach of natural justice. However, due to the inquiry 
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proceeding over a number of non-consecutive days there was a substantial period of time between 
each hearing day when the appellant was able to obtain assistance from his solicitors in formulating 
questions to be asked by him at the inquiry and in presenting evidence. The Tribunal is therefore 
satisfied that the appellant was given full opportunity to adduce all evidence that could support his 
defence and to raise all appropriate questions of the witnesses. Accordingly, although there has been 
a breach of natural justice at the Stewards' inquiry, by virtue of the matter having been fully aired 
before the Tribunal with the appellant being represented by Senior Counsel and having adduced 
further evidence, the Tribunal is satisfied that the appellant has now in all of the circumstances 
received a fair hearing. In the Privy Council decision of CALVIN v CARR (1980) A.C.525, their 
Lordships said at 592: 

" ... it is for the court, in the light of the agreements made, and in addition having regard to 
the course of proceedings, to decide whether, at the end of the day, there has been a fair 
result, reached by fair methods, such as the parties should fairly be taken to have accepted 
when they joined the association. " 

Ground 4.2 asserts that the questions put to the Stewards by the appellant to test evidence were 
characterised by the Stewards as an "administrative matter''. 

The reference to administrative matters by the Stewards was in relation to preliminary matters in 
regard to the inquiry. There is nothing to support any claim on the part of the appellant, other than 
in regard to the question oflegal representation, that the manner in which the inquiry was conducted 
was a breach of natural justice. 

Accordingly, ground 4.2 fails and ground 4 itself is dismissed. 

For all of the above reasons, the appeal against conviction is dismissed. 

APPEAL AS TO PENALTY 

Ground 8 asserts that the Stewards erred in their assessment of the appropriate penalty by failing to 
consider that ( 1) there was no evidence to suggest that propoxyphene had been administered, and 
(2) the appellant was a first offender. 

The imposition of the penalty is a matter of discretion. The Stewards decision will not be set aside 
unless it can be shown that there were relevant factors not taken into account, irrelevant factors 
taken into account, or that the penalty imposed was so outside the range of penalties commonly 
imposed as to manifest error. 

That general principle of course must be read subject to Rule 55A, which is in the following terms: 

"Minimum Penalties - Part 42 (Administration and Detection of Drugs) 

55A. A person who is convicted of an offence under Part 42 of these Rules, or under Part 
XXXII of the Rules of Trotting repealed by these Rules, is liable to a penalty which is not 
less than -

( a) in the case of a first such offence, a period of 12 months disqualification; 
(b) in the case of a second such offence, a period of 2 years disqualification; 
(c) in the case of a third such offence, a period of 5 years disqualification; and 
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( d) in the case of a fourth or subsequent offence, disqualification for life, 

unless, having regard to the extenuating circumstances under which the offence was 
committed the Controlling Body or the Stewards decide otherwise. " 

The Stewards imposed a penalty of two years disqualification, one year more than the minimum 
(before any consideration of extenuating circumstances). We cannot see any error in the exercise of 
the discretion in this case. The Stewards reasons for imposing the two year disqualification were 
expressed in the course of considering the claim of extenuating circumstances, referred to later in 
these reasons. 

So far as ground 8.1 is concerned, it is simply incorrect. So far as ground 8.2 is concerned, the 
Stewards well knew that fact and took it into account. Accordingly, ground 8 is (lismissed. 

Ground 9 says that the Stewards failed to take into account the significant extenuating 
circumstances. What the Stewards did in fact take into account was said at T294-295: 

"You have given as extenuating circumstances in which the offence was committed, as 
being:-

• That you took all reasonable and proper precautions to prevent the administration of the 
drug. 

• The cost of your investment in setting up your stable and getting involved in harness 
racing. 

• The detrimental effect that the drug would have on the horse. 

• The fact that there was a guard on the horse. 

• And that the evidence, in your opinion, indicated that the drug was administered in the 
proximity of 6 hours before the race. 

• That you also indicate that when the guard was there, that there was no-one had access 
to the horse. 

• You also said that the fact the guard was there abrogated you of your responsibilities. 

• Also that propoxyphene had not been detected previously and that there was no 
propoxyphene in the blood. 

• You also pointed out that given the chances of the horse in the race, that it would be 
ridiculous for someone to administer the drug to the horse, given the likelihood of it 
being swabbed. 

• That there is no evidence that you or your staff made the administration. 

• And you drew the Stewards attention to the decision in relation to the MERLENE 
MUFFET matter, and the fact that the Trainer, De Campo, was fined. However, we don 't 
believe that that case can be used as a precedent, given that there was an acknowledged 
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administration, and the circumstances there were entirely different to the ones involving 
yourself. " 

The matters complained of in grounds 9.1 and 9.4 were taken into account by the Stewards. In the 
Stewards opinion, those factors did not operate as extenuating circumstances. The Stewards were 
undoubtedly correct, applying as they did the reasons of Anderson and Owen JJ in HARPER v 
RPAT (op cit). Their Honours said, at p347: 

"/fit is correct to think that the financial well-being of the industry depends significantly on 
the maintenance of betting turnover, the need to maintain integrity in horse racing, and to 
do so manifestly, is easily seen to be imperative and of paramount importance. It may well 
be anticipated that unless racing is perceived to be fair and honest, people may be 
discouraged from betting. This might be thought to justify stringent controls in respect to the 
administration of drugs to horses and the enforcement of those controls by peremptory 
means." 

The Stewards expressly adopted that passage in giving their reasons at T297. 

Grounds 9.1 and 9.4 are therefore dismissed. 

Grounds 9.2 and 9.3 are incorrect, in that they mistake the evidence. The drug can be used to either 
enhance or detract from rij.Cing activity, depending upon the level of the dose (T29-30J. There was 
no amount or quantity of the drug alleged to have been administered to the horse in this case. 
Accordingly, grounds 9.2 and 9.3 are dismissed. 

For all of the above reasons, the appeal against penalty is dismissed. 

APPEAL AGAINST DISQUALIFICATION OF TRUE TAKEOFF 

This matter was not pressed before us at the hearing, depending as it does on the outcome of the 
appeal as to conviction. In our opinion, it follows necessarily from the Stewards' findings and from 
the dismissal of the appeal against conviction that the horse be disqualified. Rule S02 ( as it was at 
the time), gave the Stewards a discretion as to disqualification. The Stewards took into account the 
nature of the drug in reaching their decision, and that is undoubtedly a relevant factor. 

We cannot see any error in the Stewards' decision. 

The appeal against the disqualification of TRUE TAKEOFF is dismissed. 

APPEAL AGAINST COSTS ORDER 

The appellant was ordered to pay costs of $3,546.30. He requested an independent analyst to be 
present at the testing procedures. The analyst came from Melbourne to Perth. He produced a report. 
The analyst's fee was $3,197.30. 

The appellant queried whether the sample of blood taken in fact came from TRUE T AKEOFF. 
D .N .A. testing was done, at a cost of $349. 

In ordering the appellant to pay these costs, the Stewards cited examples of the appellant's failure to 
co-operate during the inquiry. In so doing, the Stewards characterised the payment of costs as a type 
of punishment on the appellant. 
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In our opinion, it was not necessary that the appellant be found at fault before costs were awarded. 
Rule 1 l(j) is in the following terms: 

"11. The Stewards, as appointed by the Controlling Body, shall have the whole control of 
matters related to racing and, either in co-operation with the Registrar or by delegation of 
authority, breeding, registration and licensing matters and ensure that these Rules are 
observed and enforced. In furtherance of. and not in limitation of. all the powers so 
conferred expressly or by implication in these Rules, the Stewards may, in respect of any 
matter, meeting, agricultural show, gymkhana, trial or any other meeting registered or 
unregistered or where training is taking place on a training track, complex. or 
establishment: 

(j) Order the payment, by any person found guilty of a breach of these Rules, of any 
costs, including without limitation the costs of any test or examination, incurred by 
the Controlling Body or the Stewards in relation to any inquiry into the breach, and: 

(i) incurred at the request or instance of the person; or 
(ii) occasioned by the conduct of the person. " 

In order to trigger an order for the payment of costs, it is only necessary that the costs be incmed at 
the "request or instance" of the convicted person. Both of the fees charged in this case clearly came 
within that definition. · 

Furthermore, it is the accepted practice that the person requesting an independent analyst pays for 
that analyst (T298). 

For these reasons the appeal against the payment of costs is dismissed. 

ROBERT NASH, MEMBER 
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